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President’s Page 


oo conventions the activities of your Association are to a large 
extent carried on by the standing and special committees, and by the 
Executive Committee. 


I would like to dedicate this page to the officers and members of the 
various committees who have so generously accepted the responsibility of 
preparing the annual reports of their respective committees, which are so 
genuinely appreciated by our membership. Their names appear elsewhere 
in this issue of the Journal. 


Over the years this Association’s committees have made a substantial 
contribution to the prominence and influence which it enjoys. From these 
reports our individual members glean a knowledge and familiarity with 
interesting subject matters, and as a result anticipate with great interest 
their publication in the Journal. 


I would, therefore, like to emphasize the point that the rank and file 
of our membership look forward to the educational benefits which they 
thus derive from this treatment of the various insurance problems as they 
concern the insurance lawyer in the field. The extent of the use of these 
reports, containing as they do quick answers and references to many current 
legal problems in the insurance field, is surprising. 


It becomes important, therefore, that these annual reports be kept on 
a high plane; that the officers and members of the committees realize the 
importance of their tasks; and that they know how much their efforts are 
appreciated by their fellow members. 


It is in this spirit then that I extend my personal appreciation to all 
the officers and members who have been good enough to accept these as- 
signments for the present year, and I bespeak the gratitude of the member- 
ship at large for the effort they will expend. 


Your Executive Committee will hold its Mid-Winter business meeting 
during the last week of January, 1953. Should any member desire to make 
any specific recommendations for the benefit of our Association for con- 
sideration by it, we shall be glad to receive same. 


The interest of our members in the continued success of our Association 
remains high. It is heartening to note their willingness to accept the 
various tasks and responsibilities necessary to its successful functioning. 
I should like to pay my respects to all of them and thank all of our 
members for the fine cooperation I and the other officers of the Association 
have received. 


ALvin R. CHRISTOVICH 
President 
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1952 Annual Meeting of International Association 
of Insurance Counsel 


WEDNESDAY AFTERNOON SESSION 
JUNE 18, 1952 


L. DENMAN Moony, Chairman and Moderator 
Forrest A. Betrs and LIONEL P. KRISTELLER, Vice-Chairmen 


HE Wednesday Afternoon Open Forum 
T Session convened at two-five o’clock, 
Mr. Joseph A. Spray, President of the As- 
sociation, presiding. 

PRESIDENT SPRAY: I would now like 
to turn this meeting over to Denman 
Moody. Denman, I’ll loan you this and I 
want you to be sure and return it to me 
because I cherish it. (Applause). 


MR. DENMAN MOODY (Houston, 
Texas) Chairman and Moderator of the 
Open Forum: I probably won’t need this 
gavel at all but if I was as rough as Dun- 
can was, I'd probably whack it around a 
little bit. 


I want to call attention to the fact that 
the Open Forum is allotted two half days 
of time. This afternoon is the first period 
and the next one is in the morning at nine 
a.m. 


I have always felt that the Open Forum 
belongs more to the membership of our or- 
ganization than almost any other activity 
that we have. At the close of each one of 
these papers there will be a five or ten 
minute period in which any one can either 
make a speech of his own or ask questions 
or heckle a little bit if you wish or what- 
ever it may be. 

Now getting up an Open Forum is a 
pretty hard problem because I'd heard, it 
seemed to me, almost everything in the 
world discussed from one of the platforms 
and what I did, I wrote a great many let- 
ters in attempting to find out what the 
membership wanted to hear. I talked to 
a great many lawyers to find out what they 
had in mind, and I thought we should 





have a program which would be very time- 
ly and which would take up the subjects 
that were utmost in the minds of most of 
us. Without exception, I found that near- 
ly all lawyers are interested in the general 
subject of the theory of the so-called Ade- 
quate Award. It seems that everywhere I 
went and found any lawyer, whether he 
represented the plaintiff or the defendant, 
that the talk pretty soon got around to 
what was going on among the so-called 
Adequate Award lawyers. And this entire 
Open Forum deals with this general sub- 
ject. I know it is a rather novel thing 
to do and I hope it’s acceptable. 

This afternoon we have four speakers 
who will each speak some twenty or thirty 
minutes and tomorrow we will also have 
four. Now, this afternoon the talks are: 

First, “Activities and Objectives of 
Plaintiffs’ Attorneys Who Foster the Ade- 
quate Award.” The second talk is “The 
Reinsurance Companies’ Viewpoint of the 
Recent Trend Toward High Verdicts.” 
The third is the “Primary Insurers’ View- 
point of the Recent Trend Toward High 
Verdicts.” And the fourth is the “Trial 
Attorneys’ Viewpoint of the Recent Trend 
Toward High Verdicts.” 

I believe that through this method we 
will really cover the waterfront of the in- 
surance industry, what they think and what 
we trial lawyers think. 

The first talk is “Activities and Objec- 
tives of Plaintiffs’ Attorneys Who Foster 
the Adequate Award,” and without any 
further ado on my part, I will introduce 
Mr. Ed Bronson of San Francisco who will 
give this talk. (Applause). 
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Activities and Objectives of Plaintiffs’ Attorneys Who Foster the 
Adequate Award 


E. D. BRONSON 
San Francisco, California 


HAT I have to say to you today will 

deal only with the purposes and pro- 
gram of this organization known as 
NACCA so far as they have been disclosed 
by the proceedings taken in their recent 
annual conventions and their publications. 
First, I should say that the organization 
is of recent creation. It was born in Port- 
land, Oregon, six years ago at a meeting of 
the Industrial Accident Commissioners of 
the various states. Some seventeen attorneys 
grouped together under the name “Nation- 
al Association of Claimants’ Compensation 
Attorneys.” This title is popularly called 
NACCA. The membership is now claimed 
to be between 1,750 and 2,000 nationwide. 
They have members in practically every 
state of the Union. The home office is lo- 
cated in Boston, Massachusetts. 


For several years this group concerned 
itself chiefly with the law and practice of 
Workmen’s Compensation, Federal employ- 
ers’ liability, and admiralty. During the 
last two years, however, there has been con- 
siderable interest and growth of their ac- 
tivities into the field of public liability on 
account of personal injury and wrongful 
death. 

The organization scheme, as _ presently 
set up, consists of a president, who is 
elected annually and customarily from the 
city or state where the annual convention 
is held. It consists of 18 vice-presidents 
selected from some 17 states and an execu- 
tive committee of 50 drawn from 30 states 
and two territories, Alaska and Hawaii. 
There is a secretary-treasurer. In addition, 
there are regional conventions held, such 
as a western regional convention and a 
southeastern regional convention. The or- 
ganization has self-governing state chapters 
according to its literature in 20 states as 
follows: Massachusetts, Oklahoma, Texas, 
Florida, Missouri, Michigan, Oregon, Cali- 
fornia, Illinois, Ohio, Virginia, Kansas, 
Louisiana, Minnesota, New Hampshire, 
New York, North Carolina, South Caro- 
lina, Washington and the Territory of Ha- 
waii. 


Dues to the organization were originally 
fixed at $5, but since 1950 are $10 per an- 
num. Sustaining memberships are sold for 
$100 per annum. 

The organization publishes a journal. 
The staff consists of an editor in chief, who 
is now and has been since its inception, 
Mr. Sam Horovitz of Boston, Massachu- 
setts, an attorney and author of some books 
on workmen’s compensation. There are two 
associate editors. Additional to this there 
is an editorial board of over 200 divided 
among the four fields of law with which 
the association is concerned. There are 64 
attorneys drawn from 33 states comprising 
the compensation law board; 31 on the 
federal employers’ liability board divided 
among 13 states; 24 in admiralty similarly 
scattered; and 86 on the editorial board 
concerned with public liability law. These 
latter are drawn from practically every 
state in the Union; 18 are from Texas, a 
very literary state, indeed. 

The journal is in its third year. It is 
published in bound volumes twice a year, 
May and November. Among other features, 
it has continuing articles on various sub- 
jects. By far the most important and 
space-consuming feature of the publication 
is the annotations to recent cases in the 
four fields of law already mentioned. For 
instance, in Volume 8, which was published 
in November, 1951, there is a 60-page di- 
gest of current compensation decisions. The 
F. E. L. A. section contains a 25-page di- 
gest of current decisions, most of them de- 
cisions on damages. The public liability 
section contains 100 pages divided under 
two headings: Reported cases of damages 
over $50,000 and an additional section de- 
voted to “unreported cases” of damages ex- 
ceeding $50,000. 

An illuminating statement of principle 
appears as a sort of motto on the programs 
of the conventions. 


“Ours is an international organiza- 
tion of plaintiffs’ attorneys specializing 
in workmen’s compensation, railroad, ad- 
miralty and personal injury law, and de- 
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voted to dignifying man, his mind, his 
members, his life, by an adequate 
award.” 


The stated purposes, according to the 
journal, are as follows: 


1. To publish the law journal; 

2. To hold conventions for the encour- 
agement of legislation and discus- 
sion of the problems of the mem- 
bers; 

3. To encourage the establishment of 
branches or chapters of the organi- 
zation; 

4. To establish a library of books and 
briefs on the chosen subject of the 
association, and 

5. To encourage the teaching of these 
subjects of law. 

Certainly, no complaint can be found 
with this statement of purposes. Apart 
from the legislative program, the statement 
is almost entirely educational. 


There are many additional objectives 
that are stated from time to time in the 
literature and the proceedings in conven- 
tion. ‘This association is interested in a 
nationwide organization of the attorneys 
who specialize in personal injury and 
wrongful death litigation, whether under 
public liability, industrial liability or in 
maritime law. There is apparently a desire 
to erase state lines, to make uniform, as 
far as possible, the industrial awards and 
the civil litigation awards allowed to tort 
claimants. 

A rather ambitious legislative program 
was announced at the time of the 1951 
convention of the association. Among 
other things, this legislative program called 
for laws: 


1. to enable an injured person to sue 
the insurance company direct, 

2. to make uniform throughout the 
states the Workmen’s Compensation 
laws, 

3. to prevent judges from reducing ver- 
dicts, 

4. to prevent employers from deducting 

pay of employees serving on juries, 

to eliminate contributory negligence, 
and to substitute a rule of compara- 
tive negligence, 

6. to permit the use of medical books 

in evidence where doctors refuse to 

testify, 


Vr 
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7. to abolish “blue ribbon” juries in the 
Federal courts, 

8. to increase to six the number of pre- 
emptory challenges in Federal jury 
cases, 

9. to remove all statutory ceilings for 
damages in cases of wrongful death, 

10. to disallow a change of venue in Fed- 
eral cases for convenience of wit- 
nesses, and 

11. to revoke the Warsaw Convention as 

far as it limits damages in cases of 

injury in international air carriers. 


Additional to these declarations, the 
same convention promoted a program of 
compensation legislation as follows: 


1. To increase “present starvation bene- 
fits” to subsistence levels, 

2. To allow dependency benefits to 
widows for life (as in 9 states now), 

3. To allow unlimited medical benefit 
in time and amount (as in 31 states 
now), 

4. To set a floor for weekly benefits 
equal to two-thirds pay and without 
arbitrary maximums, 

5. To allow the injured employee his 
rights against a third party, in addi- 
tion to his compensation benefits, 
and 

6. To remove the election between tort 
and compensation in admiralty cases. 


The subject assigned to me cannot go 
without some comment on the promotion 
of the adequate award. Mr. Melvin Belli, 
an attorney of San Francisco, is the author 
of three pamphlets which have been wide- 
ly disseminated. In 1951 a pamphlet en- 
titled “The Adequate Award” was pub- 
lished. It contained material from an ar- 
ticle by the same author which had been 
accepted and published by the California 
Law Review. In the main, this pamphlet 
contains a summary of decisions supporting 
large jury awards, taken from many states 
throughout the nation. 

This year the pamphlet was followed by 
another entitled “The More Adequate 
Award,” in which the subject matter was 
brought down to date of February, 1952, 
with more recent decisions and with edi- 
torial comment. A considerable portion of 
this latter pamphlet was devoted to so- 
called “unreported cases” of large verdicts. 

The third document is one entitled 
“Demonstrative Evidence,” in which Mr. 
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Belli develops the theme of the efficacy of 
demonstrative evidence wherever it can be 
resorted to. He argues very enthusiastical- 
ly for enlarged or “blown up” photographs 
of the scene of injury, the production of 
positive rather than negative x-ray prints, 
and the use of many photographs in lieu 
of a conservative number. He argues too 
for the copious use of the blackboard, even 
to the use of colored crayons, both for pic- 
tured demonstration by the witness and 
particularly for visualizing numbers in ar- 
guing damages. It is proposed that the 
factor of pain be reduced to some finite 
medium, such as the day, hour and min- 
ute and to attach a money value to some 
small unit of time and then to resort to 
another method of “blowing up” by mul- 
tiplication. 

In cases involving amputations or the 
use of braces, it is recommended the de- 
vices themselves be shown in court and 
their use demonstrated. In all fracture 
cases, particularly the back and skull, the 
skeleton is to be brought into court and 
left confronting the jury throughout the 
trial. There seems to be an emphasis on 
the dramatic and spectacular throughout 
the author’s treatment of his subject. 

A word about the conventions, one of 
which I have had the privilege of attend- 
ing, and the programs of others I have ex- 
amined. Perhaps the most prominent part 
of these convention programs is the medi- 
cal lectures. Using the San Francisco con- 
vention as a guide, they were able to in- 
duce a number of our best doctors to ap- 
pear, as well as some of the group who 
more frequently appear in the plaintiff's 
case on trial. The subjects included the 
following: Disc Injuries; Whiplash Inju- 
ries; Arthritis Relative to Injury; Concus- 
sion: Its Mechanism and Symptoms; Post- 
Traumatic Epilepsy; Orthopedics: Modern 
Trend; Fractured Vertebrae: Lamina, Body 
and Process; Lesions of the Central and 
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Cervical Nervous Systems; ‘The Doctor in 
Court; Muscular and Ligamentus Sprains. 
Time was allowed for questions from the 
audience. One half day was devoted in the 
San Francisco convention to speakers from 
the opposite side of the fence—insurance 
claims executives, defense trial attorneys, 
independent adjusters. 

Perhaps it will be pardoned me if I make 
some conclusions from these observations. 
Certainly there seems to be a definite ef- 
fort to erase the secrecy and mystery from 
the business of producing a good plaintiff's 
case and, to that extent, to disregard com- 
petition in the common effort. One hears 
or reads such expressions as “suffering hu- 
manity,” “blazing a trail,” and even this 
one, “take our campaign to the people, as 
do the organized railroad and insurance 
lobbyists who would sacrifice mankind 
upon a cross of gold.” On the other hand, 
there are many level heads in this group. 
They have an awareness of the possibility 
of socialization of the damage business by 
statute. There is a definite emphasis on 
manpower in their scheme of officers, edi- 
tors and speakers; and a vigorous move- 
ment to spread the organization into each 
state and to promote the convention and 
the open forum as an educational instru- 
ment. 

I hope my remarks here, Gentlemen, will 
be of some help to the other gentlemen 
as this panel proceeds and I thank you. 
(Applause). 

MR. MOODY: Thank you very much, 
Ed. That’s a very fine talk about the ac- 
tivities and objectives of this group. 

In the interest of time, I would like to 
go forward to the next paper which is 
“The Reinsurance Companies’ Viewpoint 
of the Recent Trend Toward High Ver- 
dicts,” by Mr. Rupert G. Morse of Kansas 
City, Missouri, with the Employers Rein- 
surance Corporation. Mr. Morse. (Ap- 
plause). 











Page 362 


INSURANCE COUNSEL JOURNAL 





October, 1952 


The Reinsurance Companies’ Viewpoint of the Recent Trend 
Toward High Verdicts 


Rupert G. Morse 
Kansas City, Missouri 


Chairman Moody, and Friends: I don’t 
know what to say now that Ed has given 
me away here and told you that I belong 
to this organization termed NACCA, but 
I have a good explanation for the whole 
deal and I can explain it to you personally 
rather than from a platform. Last night I 
was asked if I was going to have a bunch 
of weeping towels up here to tell how badly 
the reinsurance companies have fared, but 
I assured him that I was just going to shed 
a tear or two on your shoulders and let it 
go at that. 

Since 1946 the casualty insurance com- 
panies of this country have sustained an 
underwriting loss of more than 50 million 
dollars on the liability and Workmen’s 
Compensation laws. The 1951 figures were 
the worst of all. About 85 per cent of this 
underwriting loss was in liability lines and 
about 15 per cent in Workmen’s Compen- 
sation. 

What has caused this loss of such stag- 
gering proportions to the American rein- 
surance industry? If you were to answer 
this question you would doubtless say that 
the first cause is inflation. I grant that in- 
flation is a cause and a serious one and 
we will speak of it immediately, but the 
new and dangerous trend which the in- 
surance industry faces is excessively high 
jury verdicts aided and abetted by the sen- 
sational tactics of the National Association 
of Claimants Compensation Attorneys, to 
many of you known as NACCA. 

I will talk about that in a few minutes. 
First—inflation, the inflationary trend has 
existed since 1943 but a couple of years 
ago the gradual trend took a decided spurt 
upward. The change of pace in inflation 
is not confined to this country. Many times 
in the past ten years we have discussed 
the problem of our London reinsurers and 
they have a ready understanding of the 
situation. In the last six months we talked 
with the representative of the French re- 
insurer and we were amused at his remarks 
that the Americans think they have a 
plumber on everything including inflation. 





He assured us that the French were having 
the same difficulties and told of a case 
tried recently in French Morocco with dis- 
astrous results to the reinsurance company. 
The whole world is in the same boat. 

The casualty reinsurers lastly feel that 
their problem is the most acute. Let me 
give you an example of how inflation af- 
fects our business. Assume that in 1946 a 
kitty holder has a twenty thousand dollar 
auto BI retention. A gross loss at that 
time under that kitty in the amount of 
thirty thousand dollars would have cost 
the excess reinsured ten thousand dollars. 
What happens when the gross loss of thirty 
thousand dollars is exceeded by fifty per 
cent? It becomes forty-five thousand dollars 
and the loss to the excess reinsured becomes 
twenty-five thousand dollars in excess of 
the twenty thousand dollar retention. Vhe 
reinsurers’ loss in that case has risen not 
fifty per cent but a hundred and fifty per 
cent. 

For a second example, take the gross loss 
of 40 thousand dollars which occurred in 
1950 under a kitty where the retention was 
30 thousand dollars. The reinsurers’ loss 
was ten thousand dollars. Assume that in 
1952 the bodily injury claim will cost 35 
per cent more than in 1950, which is not 
at all unlikely when you consider that a 
rise of practically 12 per cent took place 
in the first quarter of 1951. Inflation of 
25 per cent will bring a 40 thousand dol- 
lar gross loss to 50 thousand dollars. The 
reinsurers’ former loss of ten thousand dol- 
lars has become 20 thousand dollars. Thus 
we see a 25 per cent increase in gross loss 
producing a hundred per cent increase in 
the loss cost to the excess reinsurer. 

You've got to also take an example where 
a smaller company has a five-ten retention. 
In 1950 say they had a loss of 75 hundred 
dollars. That would cost the reinsurer on 
a one person accident 25 hundred dollars. 
Well, now, if that loss is increased by in- 
flation to ten thousand dollars, it repre- 
sents an increase of a third in the cost or a 
hundred per cent to the reinsurer because 
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their loss is not 25 hundred but five thou- 
sand dollars. 


What you ask, now here’s a little com- 
mercial I’ve got to slip in, what you ask, 
what of higher rates and retention? During 
the business years 1950 and 1951 the cas- 
ualty reinsurers were busy raising the re- 
tention of their kitty holders as well as 
rates. They took time for the rates pro- 
mulgated to give the reinsurers much bene- 
fit. It was only in the first quarter of 1952 
that the reinsurers have begun to secure 
some relief and the picture to look a trifle 
better. However, rate structures are still 
based on past experience rather than fu- 
ture expectancy so that yesterday’s rates 
are not sufficient for today’s needs. Hence, 
the excess rate table should again be ad- 
justed upward. 

The word inflation can readily apply to 
more than money. I might speak of acci- 
dent frequency and severity but to say it 
in simple words automobile accidents are 
bigger and oftener and worse than ever be- 
fore. More cars crowd the roads and while 
the new super highways relieve traffic jams, 
they create accident problems of their own 
that in too many instances have turned 
these beam roads into death traps. The 
National Safety Council, the AAA, Iowa 
State College, and many other organiza- 
tions are constantly studying how to defeat 
automobile injuries and death. 

But speed on the highways remains the 
Number 1 nation’s killer. We should all 
cooperate with the Safety Council drives 
both National and local far better than 
we do. We can use our influence to see 
that such articles as “How to Stay Alive 
on Super Highways,” in This Week Maga- 
zine of June | appear regularly in all mag- 
azines and newspapers. We can encourage 
further driving instructions in high schools, 
demand law enforcement, and the proper 
punishment of guilty drivers. While doing 
a good deed to try to save humanity’s neck, 
you could also save the much stuck out 
neck of the insurance industry. 

Now only a word about compensation 
since compensation accounts for only 
about fifteen per cent of the reinsurer’s 
loss. Each session of the State Legislature 
brings increased benefits to the injured 
workman. The death limits are raised and 
the weekly benefits are increased. The 
tendency now is to have unlimited medical 
in practically all of the states. Unless pri- 
mary companies’ retentions are raised 
along with these increases, again the axe 
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falls upon the excess carrier. Enough about 
inflation as the reinsurer’s headache and 
on to the second problem which is a grave 
one and has to be met head-on; namley, 
a greater experience and ability of the 
plaintiffs’ lawyer today and his sensational 
methods which they are promoting into a 
science to secure high jury verdicts. 


NACCA is taking the lead and is almost 
a hundred per cent responsible for the 
education of plaintiffs’ attorneys and the 
results obtained by them. I made it a 
point in August, 1951, to attend the an- 
nual convention of NACCA in San Fran- 
cisco. I went with eyes and ears open and 
I was amazed at the excess quality of their 
program. I attended the various commit- 
tee functions and the general greased fields 
of the convention which lasted about seven 
days. The principal theme of the conven- 
tion was demonstrative evidence. Able law- 
yers and doctors from all parts of the coun- 
try were present and many medical-legal 
subjects were thoroughly presented and 
discussed. The use of medical-legal knowl- 
edge in jury trials was stressed. 

As you know, some of the leaders of 
NACCA have traveled throughout the 
United States addressing Bar meetings and 
holding clinics in large universities. For 
example, Mr. Melvin N. Belli, the presi- 
dent of NACCA in 1951 addressed the Iowa 
State Bar Association attended by lawyers 
from every county in the state. Mr. Belli 
told of large verdicts covered by members 
of NACCA and explained in detail what 
it takes to produce such unusually high 
verdicts. You can well appreciate that the 
attorneys from rural communities and 
smaller towns all over the state resolved to 
use the same means to secure high verdicts 
in their courts. Their action prices on their 
damage suits increased immediately and 
the theme of the higher verdicts got right 
down to the grass roots. 

A movement is now on foot to organize 
state associations of NACCA. When that 
is completed county and city organizations 
will be set up and practically all attorneys 
specializing in court litigation for the 
plaintiff will have access to the NACCA 
Law Journal and all of the data sent out 
regularly from the home office of the or- 
ganization in Boston. 

NACCA is here to stay. It has real able 
men at the helm and is one of the real 
threats to the automobile insurance indus- 
try. The insurance companies must organ- 
ize, the defense attorneys must find ways 
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to combat NACCA and its methods. Dr. 
Hebert Wilson Smith of Tulane University 
holds several medical-legal clinics each year 
in different sections of the country. ‘The 
most comprehensive of these clinics is the 
one held in New Orleans in February. 
NACCA is getting many of its ideas from 
Dr. Smith’s clinic. We believe that defense 
lawyers can profit in the same degree by 
attendance at these meetings. We have 
recommended to the claim departments of 
our various fee holders that each company 
assign at least one man to attend the clinic 
held by Dr. Smith and all of the meetings 
of NACCA that are open to the public. 

We must reorient our thinking to con- 
form to changed conditions. Our business 
has changed more in the last two or three 
years than in any previous ten years. 
NACCA’s technique of demonstrative evi- 
dence is largely responsible. ‘Today the 
tools of the damage suit lawyer include 
blackboard, colored chalk, artificial lens, 
neurological skeletons, colored plastic tor- 
sos, and every part of the human _ body. 
The use of such eye appealing evidence 
feeds the natural human desire for the sen- 
sational. Juries are no different than other 
humans. The more dramatic the case, the 
less the monotony; the greater the impact 
on emotions, then the longer remembered. 
Demonstrative evidence in the legal field 
is comparable to pictorial journalism in 
the newspaper game, to cheesecake and 
photography, the conventional and bizarre, 
an appeal to the eye, an appeal to the 
emotions. The effect upon juries is already 
history. The effect upon the insurance and 
reinsurance companies is devastating. One 
of the outstanding features of NACCA’s 
campaign is the pamphlet published in 
1950 entitled ““The Adequate Award,” by 
Melvin M. Belli. Thousands of copies were 
distributed throughout the country with 
such popularity that 1951 brought forth a 
second pamphlet, “The More Adequate 
Award.” 

All of you who have seen these publica- 
tions know that they are filled with rec- 
ords of the highest jury verdicts of all time. 
These verdicts are so high, gentlemen, that 
they are not simply more adequate award, 
they are more than adequate award. Upon 
this fact we of this International Associa- 
tion of Insurance Counsel should take our 
counter attack. Indeed, a pamphlet pub- 
lished by us and called ‘““The More Than 
Adequate Award” would help to unloose 
the stranglehold NACCA and its sensa- 
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tional technique has upon the juries of to- 
day. 

Let me tell you, gentlemen, Mr. Belli 
and his cohorts are no flagellant, no flash 
from the past, they are journeymen and if 
they come up with this good idea, they will 
come up with better ones. For every tour 
they make through the country teaching 
lesser attorneys, insurance representatives 
must tour and teach better methods of de- 
fense. We must be ready to meet demon- 
strative evidence with a demonstrative de- 
fense, meet blackboard with blackboard, 
meet pamphlet with pamphlet. If we can- 
not put a stud in the fence, let the fence 
run away beneath us. 

There is a saying that has come into be- 
ing with the super highways. It is self de- 
scriptive, “I see hypnosis.” In its most in- 
sidious form it means loss of a workman. 
The juries of today are subject to high 
verdict hypnosis. In its most insidious form 
it results in the loss of good sound judg- 
ment. We in the insurance and reinsur- 
ance companies are up against high verdict 
hypnosis of juries. What are we going to 
do about it? This fantastically successful 
system of demonstrative evidence that the 
plaintiffs’ attorneys have latched onto is 
taking the insurance industry to a whole- 
sale trimming that nobody can stop unless 
the insurance trial lawyers lead the way. 
One of the best safety slogans ever thought 
up is “Safety is no accident.” The system 
promulgated by NACCA and its payees is 
no accident. It is the result of brains, in- 
genuity, and know-how. Successful defense 
must be no accident either and must be 
the result of just as good brains, just as 
much ingenuity, just as much know-how 
and that, gentlemen, is what I believe 
you've got. (Applause). 

MR. MOODY: Thank you very much, 
Mr. Morse, for your very fine paper. 

Our third talk today is “Primary Insur- 
ers’ Viewpoint of the Recent Trend To- 
ward High Verdicts,” by Mr. Gordon H. 
Snow from Los Angeles, general counsel of 
the Pacific Indemnity Company. Mr. Snow. 

MR. GORDON H. SNOW (Los Ange- 
les, Calif.): Mr. Chairman, Members and 
Guests: I hesitate to say this for I’m afraid 
that I can’t add much to the merriment 
which you good people are enjoying here 
this afternoon. As a matter of fact, it 
might be appropriate at the close of this 
meeting to request the sergeant-at-arms to 
hang a black wreath from the door of this 
auditorium. 
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Primary Insurers’ Viewpoint of the Recent Trend Toward High 
Verdicts 


Gorpon H. SNow 
Vice President and General Counsel, Pacific Indemnity Co. 
Los Angeles, California 


HE title to this paper suggests the pos- 
sibility of a simple concise statement 
which will very quickly summarize the 
viewpoint of the primary carrier toward 
high verdicts. Perhaps I should tell you 
that, generally, the Industry looks at the 
recent trend toward unprecedented high 
verdicts with alarm, shock, and, I am sorry 
to say, confusion and frustration. 

Perhaps I should now leave the rostrum, 
for I have summarized Industry’s views; but 
there is more to the story, and the balance 
of the story is not inspired by the fact that 
Mr. Moody asked me to limit my time to 
twenty minutes when assigning this paper 
to me and that I am thus expected to con- 
sume twenty minutes of your time. 

In the past I have on occasion bored 
my audience by citing innumerable cases 
to support one point or another, for I sup- 
pose that is what is expected of a lawyer— 
if I am not using the term loosely. The 
assigned subject, on the other hand, per- 
mits of different treatment for it can be 
approached on a narrative basis. Thus I 
am not held to the Rule in Shelly’s case; 
and I like that, for I have a story to tell 
and I would like to tell it as simply and 
as pointedly as the circumstances will per- 
mit. But at the outset I want to caution 
you that I intend to resort to a device 
worse than the legal opinion and infinitely 
more feared by the average audience; to 
wit, the statistic. 


The Rate Level 


We must of necessity start with the basis 
of our entire problem—rates. Idealistically 
one might say that adequate rates will cor- 
rect any loss ratio problem; and, idealis- 
tically, that is true; but there are many 
factors which cut across the path of this 
solution making it largely the answer but 
not solely so. 

If I were to tell you that Chrysler Motor 
Company had sold all of its motor cars 
during the past thirty years at a loss, and 
that they succeeded in staying in business 


only because of the small profit they made 
from the sale of their air conditioning 
equipment and from-the investment profit 
which they realized from the sound invest- 
ment of their surplus funds, which is large- 
ly the money invested by their stockhold- 
ers, I am sure you would feel there was 
little to justify the continued existence of 
that company in the automobile business 
and that you might well look with cal- 
loused eye upon management of that com- 
pany and ask them why they didn’t retire 
from the automobile business and confine 
their operations to the building of air con- 
ditioning equipment. 

If I were to tell you further that state 
administrative commissions establish the 
price which can be charged for the auto- 
mobile and that some states set the price 
at a level where a profit is impossible, and 
the manufacturer is told in effect that he 
must try to make up the difference else- 
where if possible, you, as lawyers, for the 
most part would immediately say that such 
a process suggests discrimination, and per- 
haps would suggest that management re- 
tire from operations where such discrimi- 
nation exists. Yet, this is the situation 
which exists in the casualty insurance busi- 
ness. 

More than half of the automobile insur- 
ance premium of the casualty carrier is de- 
rived from the sale of liability and prop- 
erty damage coverage. In the year 1951 
automobile insurance premiums written by 
all classes of carriers totaled about $3 bil- 
lion, liability and property damage ac- 
counting to something over half that sum. 
It is estimated that in the final run-off of 
claims incurred in the year 1951, the stock 
companies alone will report a developed 
loss of more than $100 million from the 
underwriting of these coverages on a statu- 
tory basis. 

Continuing increases in cost of claims 
throughout the years develops the alarming 
fact that during the past decade casualty 
insurers sustained a loss of more than a 
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quarter billion dollars from the writing of 
such coverages. Even more alarming is the 
fact that the writing of automobile liability 
and property damage insurance has devel- 
oped an appalling loss to the carriers over 
a period of more than thirty-five years. 
Faced with this situation the carrier is ex- 
pected to offset the loss by whatever profit 
he can make from other lines of coverage, 
and from investment of surplus funds, held 
pending use of those funds to discharge 
pending losses. Thus the policyholder who 
insures against the hazards of plate glass 
loss and who may not own an automobile, 
might well be paying excessive premium 
to offset the losses produced by policyhold- 
ers who carry automobile liability and 
property damage who for years have not 
paid enough for their insurance. ‘Thus 
policyholders who insure their cars in the 
low-cost states such as Wisconsin, might 
well be. paying an excessive premium to 
offset the loss developed in high-cost areas 
such as the state of California. 


The Rate-Making Operation 


Rating laws of the various states proceed 
upon the basic principle that yesterday’s 
cost shall be made the basis upon which 
tomorrow’s rate will be established. The 
developed experience of the past three to 
five years is taken, and from this body of 
cold statistics a determination is made as 
to what shall be the proper rate for the 
coming year or years. This is as unsound 
as setting the price of an automobile for 
the coming year based upon the cost of 
manufacture during the past three years. 
Inequity is bound to result unless all con- 
ditions remain identical, a situation which 
never prevails. Cost to a manufacturer is 
influenced by cost of labor, materials, taxes, 
marketing, freight, and the like. Cost to an 
insurer in buying claims is influenced by 
similar tangible items such as medical, hos- 
pital, wages, drugs, and pain and suffering 
awards; and as relates to property damage 
coverage, cost of the automobile and its 
parts, labor, the over-all cost of other prop- 
erty, and the like. A surprising parallel 
exists between the cost of such items and 
the cost of claims. Notwithstanding the 
ready availability of this statistical informa- 
tion, rate-making continues to proceed 
upon its archaic formula of establishing 
tomorrow’s rate by using yesterday’s cost 
as a basis. Thirty-five years of failure 
should provide convincing proof that a 
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complete departure from this process is in- 
dicated. 


What is the practical effect of this system 
upon the casualty insurance operation? 
Top management has learned that diver- 
sification of line and of territory is impor- 
tant if the venture is to succeed over a long 
period. It knows that in some states it can- 
not expect to make a profit on some lines 
and unless the deficiency can be made up 
in other lines, it avoids doing business in 
those states. Thus there is a scramble to 
operate in those areas where a profit ap- 
pears probable and to avoid those areas 
where it does not. This is a changing thing 
which tends to create restless shifting from 
territory to territory. 

“Bad” areas are bad because the rate- 
making process and the laws relating there- 
to are bad. Management knows that it 
would be folly to engage in underwriting 
a single line of coverage in a single state, 
for sooner or later the evils of the existing 
rate-making device would put an end to 
the venture in certain areas. 

In February of this year a rate increase 
of 36 per cent was announced in the charge 
for “excess limits;” that is, for that por- 
tion of the premium charge made for limits 
above the so-called standard limits of $5 
and $10 thousand. This became effective 
in all but twelve states. This is the first 
increase made available to the carriers for 
this coverage in fourteen years. It is a mat- 
ter of common knowledge that claims costs 
vary greatly by state, yet a flat increase ap- 
plicable in most states has been adopted. 
It is equally a matter of common knowl- 
edge that the base rate now fourteen years 
antiquated has been so distorted by local 
changing laws and conditions that adjust- 
ment to something realistic and in keeping 
with actual state-by-state experience is in- 
dicated. 

It appears vitally important that the In- 
dustry carry its case to the insurance com- 
missions of the various states who by the 
very nature of their existence are inter- 
ested, among other things, in the general 
health of the Industry. This cannot be a 
passive effort but must be done with the 
diligence and thoroughness which the cir- 
cumstances require. Upon reasonable show- 
ing of gross inadequacy in rate structure, 
relief can be anticipated. These commis- 
sions are generally amenable to the propo- 
sition that the rates, being subject to con- 
trol, the Industry is entitled to a reason- 
able profit. 
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It is intended that something of which 
I have to speak today will be remedial in 
nature. Thus it appears evident to me that 
some prompt amendment in the rating 
laws is indicated to abolish the improper 
concept of pricing tomorrow’s produce by 
using yesterday’s cost as a yardstick, and 
to substitute therefor trend studies or fac- 
tors using the cost of those commodities 
which go to make up the cost of the claims, 
of which I spoke a moment ago, as a base 
for the determination of rating adequacy. 
Almost continuous study of these trend 
factors should be maintained and rates ad- 
justed as often as is practical and indicated 
by the circumstances. 


It also seems necessary to consider that 
due to present high tax levels it is increas- 
ingly more difficult for the carrier to add 
to its surplus during so-called good under- 
writing years, and therefore it is difficult 
for a carrier to provide itself with the fi- 
nancial stamina to offset the experience of 
bad underwriting years. The Industry faces 
the risk of disastrous drain upon its assets 
during inflationary periods with little op- 
portunity meanwhile to build sufficient re- 
serve to withstand the shock. Consideration 
should be given to a moderate contingent 
load factor in the basic rate, the over-all 
effect of which would tend to gear the op- 
erations of the carrier more closely to the 
rise and fall in the curve of claims and 
operating costs. 

The casualty industry is presently in a 
very unhealthy condition and until such 
time as rating formulas are revised and 
consideration is given to rate requirements 
by territory or state, the condition cannot 
improve. 

I have spent considerable time on the 
matter of rates for the reason that the basic 
philosophy of the entire industry is so close- 
ly associated with rate levels, and thus our 
problem in consequence is likewise a mat- 
ter of rate adequacy. Within broad limits 
the problem can be corrected through the 
medium of rates but at some point in the 
process new problems arise which might 
well influence the very existence of the 
casualty insurance operation. 


The Adequate Award vs. the Adequate 
Rate 


It is difficult to speak of commonplace 
things for it seems presumptuous, but our 
problem is basically a simple one and it 
can best be treated by a forthright ap- 
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proach. I am once again compelled to pay 
tribute to that group of lawyers who have 
combined their talents under the associa- 
tion of NACCA. I believe that it would 
be foolhardy to deny that the best of that 
group are anything but formidable adver- 
saries. On the other hand, it is difficult to 
believe this this segment of the bar is a 
new and novel manifestation of genius. 
The record is replete with the stories of 
the lives of great lawyers of the past whose 
skill and genius will not be forgotten. 


Large verdicts are not new. There have 
been many such cases in the past; but for 
the most part they were not disproportion- 
ate with prevailing economic conditions, 
or if they were so regarded they were ap- 
propriately treated by the court. They 
were not obtained by any special group of 
lawyers, but for the most part were the 
result of the efforts of a cross section of 
the bar. Large verdicts today are being 
returned to a cross section of the bar, many 
lawyers of whom are not identified with 
any particular segment of the bar. 

Is it not evident that the large verdict 
of today is a result of a combination of 
circumstances? Is it not a manifestation 
of social hysteria and reckless disregard of 
the sound values which for so many years 
have been influential in the growth and 
development of this great nation? This dis- 
play of futility and apparent willingness 
to do mass violence to established princi- 
ples not only prevails at the public level 
but has found its way into our courts and 
the government. For lack of a better sim- 
ple reference we call it inflation, but in- 
flation is the mere end result of an eco- 
nomic law. Social degredation requires the 
element of moral turpitude and indiffer- 
ence which has become alarmingly evident. 
Inflation of itself touches and concerns all 
facets of our society and it generally fol- 
lows a reasonably constant pattern, for we 
think of the present dollar as relates to 
most commodities and services as possess- 
ing a purchasing power of about fifty cents 
at present levels, but not so as relates to the 
size of verdicts in comparison with other 
commodities, for here we are dealing in 
terms of a five-cent dollar. Our problem 
goes beyond the necessity of developing 
countermeasures to the tactics employed by 
specialized groups of lawyers. To be sure, 
this is important; and to be sure, this is 
one of the prime responsibilities of the in- 
surance bar. 

Meanwhile, we must tell the public that 
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our rates are grossly inadequate—that they 
can expect substantial increases in their 
cost of insurance in the immediate future, 
and that this is just the beginning of a 
pattern which will be followed by further 
and greater increase until such time as 
there is a recognition that the problem 
rests squarely at its feet. We must tell the 
public that we cannot provide the increased 
limits which NACCA demands that the 
public carry, and which it cannot be de- 
nied are required under prevailing condi- 
.tions. We must take the position that out 
of self-preservation there are only certain 
classes of business which can be accepted, 
forcing more and more people to seek cov- 
erage through the medium of assigned risk 
pools and state-operated agencies. In short, 
we must admit to the public that the In- 
dustry, as formidable as its resources are— 
or perhaps I should say “were’—finds it- 
self in a position where it can provide less 
and less of the requirements of the insur- 
ing public until there is a substantial ad- 
justment in equities and a realistic view 
toward adequate rates. 

We do not want high rates which ap- 
proach fantastic levels, but we are in the 
dilemma of ultimately requiring such rates 
if the Industry is to survive. With it will 
come public rebellion when the impact of 
the “adequate rate” is finally felt at the 
only place where it can be felt. Sooner or 
later there will be no answer to the advo- 
cates of administering all damage cases 
through a commission for it was the same 
forces at work which inspired the adoption 
of so many of our workmen’s compensation 
laws. 

Are these lawyers who advocate the ade- 
quate award, and now the more adequate 
award, and perhaps tomorrow the still 
more adequate award, completely oblivious 
to this process? 

They proceed upon the high-sounding 
moral principle of the dignity of man and 
the necessity to adequately compensate him 
for injuries sustained as the result of the 
negligent misconduct of another. Without 
regard to other equities one cannot quarrel 
with this philosophy. It is conceded that 
most injured plaintiffs are from the ranks 
of the working man whose livelihood de- 
pends upon the receipt of a wage or salary 
check. To acquire an estate of $400 thou- 
sand one would have to earn, at present 
tax levels, more than $2 million, a sum 
many times greater than that which most 
working men could ever hope to earn. Was 
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it ever the theory of our law and of in- 
surance that the results of an accident 
should be so fruitful as to create a situa- 
tion where an accident is virtually regarded 
as a stroke of good fortune? I think not. 
They now state that the verdict of $400 
thousand approaches adequacy, and they 
argue that the California courts should 
recognize such awards as not being exces- 
sive. 

This is the equivalent of almost twice 
that sum in premium and it must be un- 
derwritten by you, the public. To make 
such awards collectible, they advocate 
larger limits, pointing out that liability 
limits in San Francisco can be raised from 
$100 to $200 thousand for the mere sum 
of seventy-five cents. Do they not realize 
that they are referring to a rate level that 
was established more than fourteen years 
ago when judgments in this range were 
unknown? In fact, the nominal charge, if 
made at all, was made not as a reflection 
of claims exposure but substantially to off- 
set the clerical cost of carrying out the 
detail of increasing the limits. This rate 
level was increased in February of this year 
as they recognize. In fact, it was doubled 
in California but recently cut back to the 
level of the national increase of 36 per cent 
thus raising the cost to increase limits from 
$100 to $200 thousand to slightly more 
than a dollar. Just how many $200 thou- 
sand judgments can be satisfied from this 
rate structure is self-evident. In short, it 
is not a simple matter of adding one dol- 
lar to a policyholder’s statement which this 
group appear to believe. The large and 
larger verdict appearing during the past 
two years has not been paid by the public. 
It has been underwritten by the Industry 
who have contributed substantially more 
than $100 million of their resources during 
the past year in an effort to keep the In- 
dustry intact, a situation which cannot con- 
tinue indefinitely. 

It is your responsibility and ours to carry 
the message to those who must ultimately 
pay the bill. There has not yet been an 
awareness on the part of the policyholder 
of the real significance of the problem, for 
he has not yet felt the full impact of lag- 
ging rates. It is only proper that he should 
be informed. We must speak of it in our 
daily lives; it must find its way into news- 
papers, magazines, the radio, television, 
and other vehicles of communication, and 
even into the courtroom where proper and 
practical. 
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If it then becomes the mandate of the 
public that they desire higher verdicts, dis- 
proportionate with heretofore existing 
standards, and if the public is content to 
underwrite such verdicts, we will never- 
theless have done what appears a civic duty 
and will conduct our affairs accordingly. 

MR. SNOW: Ladies and Gentlemen, I 
am grateful for the courtesy of your at- 
tention. Thank you. (Applause). 

MR. MOODY: Thank you very much, 
Mr. Snow. 


Gentlemen, up to this point we have 
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had a very enlightening talk on NACCA 
and its objectives and schemes and what 
it’s trying to do. We have heard of this 
apparently devastating impact on both the 
reinsurance companies and the primary in- 
surers. Perhaps a little closer to the hearts 
of most of us will be the next talk because 
I think most of us are trial lawyers and 
that subject is the “Trial Attorneys’ View- 
point of the Recent Trend Toward High 
Verdicts.” Our speaker is Mr. Lester P. 
Dodd of Detroit, Michigan, President of 
the Michigan State Bar. Mr. Dodd. (Ap- 
plause). 


Trial Attorney’s Viewpoint of the Recent Trend Toward High 
Verdicts 


Lester P. Dopp 
Detroit, Mich. 


BELIEVE I have never before had the 
I good fortune to be assigned a topic 
for discussion which offered the opportun- 
ity for such elementary and dogmatic treat- 
ment. The trial attorney’s viewpoint of 
the recent trend toward high verdicts is 
very simple. If he is for the plaintiff he 
is enthusiastically in favor of that trend. 
If for the defendant, like Calvin Coolidge’s 
minister who had a viewpoint on sin, he 
is against it. There are no compromise 
opinions. 

But it is one thing to have a viewpoint 
and quite another to be able to offer a 
quick and simple solution to the problem 
of reversal of that trend. 

I think it obvious that to a certain sub- 
stantial extent the trend toward higher 
verdicts is a part of the general inflation- 
ary trend of our times. ‘To the extent 
that this is true there is obviously no solu- 
tion separate from a solution of the gen- 
eral problems of inflation and I shall not 
attempt to find that one for you. 

Nor shall I treat of the subject primarily 
from the standpoint of trial techniques. 
Having been, until very recently, the hold- 
er of the championship belt for having 
the largest personal injury verdict re- 
turned against me in my locality, I might 
not be altogether convincing, at least to 


my local brethren, were I to attempt to 
tell you how my brilliant court room strat- 
egy keeps verdicts to a minimum. 

I should like to say, in passing, however, 
that I have some very decided and perhaps 
not wholly orthodox views on the subject 
of defense trial techniques in relation to 
high plaintiff verdicts. If I had the time 
and the opportunity nothing would delight 
me more than to expound those views at 
great length. Since I have neither that 
time nor opportunity I sum them up brief- 
ly in this way: 

I think we should not be panicked into 
adopting the N. A. C. C. A. tactic of mak- 
ing every step in the trial of a lawsuit a 
production number. I think that more 
than ever before we should rely on sound 
fundamentals, avoid the perils of overtrial 
of our lawsuits, and let the simplicity of 
our performance emphasize the artificiality 
of our opponents’. I firmly believe that 
more lawsuits are lost and more high ver- 
dicts result from overtrial by defense law- 
yers than from any other court room fault. 
By overtrial I mean simply that a lawyer 
has tried too hard. He has committed the 
cardinal sin of the duffer on the golf 
course—he has pressed. He has talked too 
much. He has offered too many witnesses. 
He has over-examined. He has over cross- 
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examined. ‘He has over-objected. He has 
over-argued. He has over-acted. In short, 
he has given himself, his witnesses, the 
judge and the jury too many chances to 
err. 

Let us minimize verdicts by minimizing 
our mistakes. Let us minimize our mis- 
takes by minimizing our chances to make 
mistakes. And let us minimize our chances 
to make mistakes by talking less and think- 
ing more. 

Some of you here may recall the late 
Senator James Watson of Indiana. An 
anecdote is told of him arising from his 
early trial experience in my native Hoosier 
State. It seems that on one occasion he 
represented one of the local citizens in a 
rural area in what was for that time and 
place an important lawsuit. The trial be- 
gan with Jim alone on his side of the table 
—but with two lawyers on the other side. 
Before the trial had progressed very far, 
Jim’s client came to him to inquire why 
their side did not also have two lawyers. 
Jim explained that he thought it unneces- 
sary but his client still did not seem to be 
completely satisfied. Finally, noting his 
client’s continuing dissatisfaction, Jim 
asked him why he was so impressed with 
the fact that the other side had two law- 
yers. ‘Well’—his client observed—“I’ve 
been watching how them fellows do it. One 
of them seems to be doing the talking, and 
the other the thinking. What’s bothering 
me is—who the Hell is doing the thinking 
on our side.” 

I do not suggest that two lawyers can 
think better or talk less than one. I do 
suggest, however, that most of us can, with 
profit, develop a better ratio between the 
two activities. 

But I am not here to attempt to teach 
you trial techniques. I sincerely believe 
that there are no new or radically differ- 
ent trial techniques. Demonstrative evi- 
dence is not new—nor is the business of 
setting down figures on a blackboard new. 
No one has suddenly discovered or devel- 
oped a new weapon that operates upon a 
hitherto unknown principle. For every of- 
fensive move, whether it be in warfare, 
football or chess, there is a fundamentally 
sound counter-move. And so it is and 
will be in the trial of lawsuits. 

I believe that a more real and more im- 
mediate problem, insofar as the defense of 
insurance cases is concerned, is that of 
keeping the good trial lawyer on the de- 
fense side of the table. 
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A few years ago, few of the men who 
belong to this Association were ever to be 
found on the plaintiff's side of the table 
in the trial of a lawsuit. Today that is 
not the case. A few years ago the lawyer 
who enjoyed a good volume of practice in 
the representation of insurance companies 
in the defense of cases, seldom if ever ap- 
peared on the other side. Today, in my 
home city, a relatively small group of in- 
surance trial lawyers handles a greater vol- 
ume of good and therefore dangerous 
plaintiff cases, than any comparable num- 
ber of lawyers in the city. 

A few years ago the insurance companies 
had, if not a monopoly in the field, at 
least an overwhelming majority of the 
good trial lawyers on their side exclusively. 
Today, more often than not, the good in- 
surance lawyer for the defense is opposed 
by a good insurance lawyer representing 
the plaintiff. 

In short, plaintiffs are better represented 
today than ever before, and this alone is 
one great contributing cause of higher ver- 
dicts. 

I do not discount N. A. C. C. A. or treat 
lightly the efficient efforts of that organi- 
zation to educate its members in the tech- 
niques that contribute to obtaining high- 
er verdicts. But if we simply ascribe the 
modern trend toward high verdicts to ac- 
tivities of that sort, we are, in my judg- 
ment, closing our eyes to factors that are 
far more important. 

Last year at our convention, my good 
friend Francis Van Orman, in making 
what he termed “Some Random Observa- 
tions on Local Trial Counsel,” said: 


“Litigation has become increasingly 
expensive, so expensive that the insur- 
ance companies are actively studying 
every alternative. I predict that the vol- 
ume of litigation will be reduced by an 
important percentage because litigation 
has been priced out of the market, so 
to speak. Lawyers’ fees have gone up 
steadily just as has everything else and 
this is as it should be provided fee bills 
are in line with the reasonable value of 
professional services. However, I have 


seen more fee bills which are out of line 
in the last few years than ever before. 
I want to make the point that the in- 
surance companies are becoming price 
conscious. Fee bills are being scrutinized 
as never before. There is no excuse for 
looseness in the valuation of professional 
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services. Lawyers who pick good round 
sums out of the air when making up a 
fee bill are in danger of losing insurance 
clients. There is already a noticeable 
trend from expensive to less expensive 
local counsel.” 


Note particularly that last sentence— 
“There is already a noticeable trend from 
expensive to less expensive local counsel” 
—and ponder whether that trend might 
conceivably have a connection with the 
trend toward higher verdicts. 

I am sure that Mr. Van Orman was en- 
tirely sincere in his views. I have no doubt 
that those views are shared by many if 
not most insurance company home offices. 
I do not even dispute the validity of those 
views since, obviously, those of experience 
in the operation of claims departments, 
are better qualified than I to determine 
what they can or cannot afford. But if 
economy is to be the chief factor—if price 
is to be the principal criterion in the se- 
lection of trial counsel—then I think I can 
safely predict that the modern trend _to- 
ward higher verdicts will not soon be re- 
versed. 

Let me make plain that I do not take 
the position that the most expensive coun- 
sel is necessarily the best counsel. Expen- 
sive, even in the sense of “high priced” 
is a relative term, but I suggest that it 
ought to be kept in mind that that which 
is priced too low often proves to be the 
most expensive commodity in the market, 
and that that which bears a high price 
tag is often the most economical. 


And so I suggest that the first line of 
defense against high verdicts is to attract 
and retain the ablest trial lawyers. After 
all, the big verdict is obtained only in the 
court room. It follows and does not pre- 
cede the trial of a law suit. The verdict 
may be high even though the suit is de- 
fended by able and experienced counsel. 
It is likely to be higher if that same law- 
suit is defended by less able and less ex- 
perienced counsel chosen on a “price” 
basis. 

Now, of course, the matter of attracting 
the able trial lawyer to the defense side 
of the table and retaining him in that field 
is not wholly a matter of price. We all 
recognize the advantages of representing 
the regular as opposed to the occasional 
client. We like the friendly relationship 
that develops from a long continued course 
of dealings with high class people. Loyal- 
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ties are engendered which are in a very 
real sense to be valued above price. But 
when, at the end of a year, we add up all 
the fees that we have received from a com- 
pany for handling 25 or 30 cases, and real- 
ize that that total has been exceeded by 
the plaintiff lawyers’ fee in a single one 
of those cases, we do not like to be re- 
minded that we are pricing litigation out 
of the market. 

While as I said before, the problem of 
getting and keeping good trial lawyers in 
defense work is by no means entirely a 
matter of price, I do want to point out 
that financial considerations are causing 
more and more trial lawyers to gravitate 
to the plaintiffs’ side of the table. Where 
once a lawyer gained prestige by being 
known as a defense lawyer, today, he risks 
his reputation whenever he steps into a 
court room. Particularly is this true in 
the smaller communities. Recently I had 
occasion to compare notes on this point 
with my good friend Denman Moody from 
Texas. It was interesting to learn that he 
and I, in our vastly separated localities, 
had had the identical experience of find- 
ing it extremely difficult to get good local 
lawyers to consent to act for the defense. 
As they put it “We cannot afford to -be- 
come known in our communities as losing 
lawyers”—and as they usually added—“par- 
ticularly when we can make several times 
as much and be known locally as winning 
lawyers.” 


In short, I do not believe that the cut 
rate lawyer is the answer to the trend to- 
ward higher verdicts. When and if the 
time comes that litigation shall have. been 
priced out of the market, the days of a 
free and competitive insurance market will 
have passed. When insurance companies 
can no longer afford to litigate they can 
no longer afford to insure, except possibly 
upon .a basis of compensation without 
fault. I believe there was never a time 
when insurance companies could better af- 
ford to litigate—in selected cases. But mark 
well that qualification “in selected cases.” 

I sincerely believe that more excessively 
high verdicts result from an improper se- 
lection of cases to be tried than from any 
other cause. In some instances that im- 
proper selection is the fault of the trial 
lawyer—in some the fault of the home of- 
fice. 

I realize, of course, that “picking your 
spots” with one hundred percent success 
can only be done in retrospect. It is a 
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great game for the Monday morning quar- 
terback. But I sincerely believe that even 
prospectively it can be done with a lot 
more accuracy if more of the burden of 
“picking the spot” is put on the trial law- 
yer. A good experienced trial lawyer can 
usually sense the high verdict case before 
trial. No good lawyer likes to lose law- 
suits and particularly the ones that carry 
notably high verdicts. I believe many 
high verdicts could be saved by giving the 
lawyer more settlement leeway. 

Not only should he be given more lee- 
way in amount, but equally if not more 
important, in time. There is a psychologi- 
cal time for settlement of almost any law- 
suit. Sometimes it is early—sometimes on 
the court house steps—sometimes during 
trial—sometimes at some _ intermediate 
point. The experienced lawyer who 
knows his case, knows his opponent, 
knows the judge and his foibles, knows his 
jurors, and knows the purely local leanings 
and prejudices, is in a position to take ad- 
vantage of that right psychological 
moment if he has early, adequate and con- 
tinuing authority. He often loses that right 
psychological moment if, before he even 
gets the file, settlement possibilities have 
been rather fully explored and perhaps 
an offer made. Nor is he in position to 
take advantage of that right psychological 
moment if after dickering, at length, and 
in his mind, successfully, with plaintiff's 
attorney he is obliged to go back and ne- 
gotiate at even greater length with his own 
client. 

I lean strongly to the view that if a 
company is unwilling to trust its own law- 
yer with early and wide settlement discre- 
tion, it has the wrong lawyer. 

Realizing that the foregoing remarks on 
settlement discretion will be regarded by 
many, if not most of my listeners, as utterly 
trite, and certainly without the merit of 
novelty, I offer another suggestion on 
“picking your spots.” It is simply this— 
make the most dangerous plaintiff lawyer 
in your community try more of his cases. 
This suggestion may not fit conditions in 
your locality and if it does not—ignore it. 
But in most localities I think you will find 
that at any given time some one plaintiff's 
lawyer will be “hot.” He acquires a repu- 
tation for winning cases and getting large 
verdicts. When that happens he will be- 
gin to get many cases referred to him by 
other lawyers. He then finds that he is 


forced to take the bad along with the good 
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cases. Instead of settling those bad cases 
with him—make him try them. You will 
often “cool him off” and save your com- 
pany substantial money in the process. 


In any approach to the problem of 
“picking your spots” the matter of ade- 
quate investigations is of prime impor- 
tance. No one, whether in the home of- 
fice or in the trial field, can intelligently 
select a case to try unless he is able to 
analyze the case on the basis of a complete 
and intelligent investigation. 

Just as I believe that the cut rate trial 
lawyer is not the answer to the trend to- 
ward higher verdicts—so I believe with 
equal firmness that the cut rate investiga- 
tion is just as far from the answer. I do 
not pretend to be able to tell any claim 
department how to run its business. I do 
not know whether or to what extent the 
present dearth of good claim men and in- 
vestigators is due to measures of economy 
in claims operations. But I am convinced 
that the average investigation that comes 
to my desk today is definitely inferior to 
that of a few years ago. If it does result 
from attempted economy of operations—I 
believe it to be the product of a false econ- 
omy. If it results from other causes, those 
causes must be isolated and corrected. 

Finally, let me suggest that one of the 
most useful weapons with which to com- 
bat the tendency toward ever higher ver- 
dicts is to be found in the increased use 
of pre-trial and discovery practice. True, 
such practices work both ways, but I think 
it often more valuable to the defendant to 
be able to have a good look at the plain- 
tiff’s case before trial than is the reverse 
situation. In those jurisdictions in which 
a liberal pre-trial and discovery practice 
prevails there are relatively few cases in 
which adequate warning of the potential 
or even probable big verdict is not to be 
had. 

In short, the liberal use of such practice 
is a tremendous aid to “picking your spot.” 
If you have it in your locality, make full 
use of it. If you do not have it, urge and 
work for its adoption. 

Before concluding, I want to make a 
point which, while possibly outside the 
scope of the particular field of discussion 
assigned to me, has not, in my judgment, 
been sufficiently stressed in today’s discus- 
sion. We have talked at length about 
“high” verdicts. Manifestly a large ver- 
dict in a particular case may be a just 
verdict. If it is, we have no right to con- 
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demn it. What we really have a right to 
deplore and to use every legitimate means 
to defeat is the unjustly excessive verdict— 
the artificially high verdict that is obtained 
by artificial means. 


It is my belief that the people generally 
want justice administered fairly and im- 
partially by their courts. It seems to me 
that the fatal weakness in the N. A. C. 
C. A. approach is that basically it is an 
appeal for special privilege—for special 
treatment by the courts in a particular 
class of cases at the expense of the general 
public. Can not, and should not, this 
basic unsoundness be brought home to the 
public generally through intelligent and 
concerted efforts—through the press and 
other media of public education. 


A basically unsound “court packing” 
scheme was defeated a few years ago by 
aroused public opinion. I firmly believe 
that the fundamental questions involved 
in the recent Steel case were correctly re- 
solved by the Supreme Court, largely as a 
result of that same aroused public opinion. 

I offer no specific program. Such is out- 
side my field, but I do venture the sugges- 
tion that a basically sound approach to 
solution of the problem lies in the direc- 
tion of public education and public rela- 
tions. 

In conclusion, let me summarize in this 
way: 

To the extent that the trend toward 
high verdicts is a part of a general infla- 
tionary trend, we can expect to reverse it 
only by reversing that general trend. 
There is perhaps little that we can do in 
that field as trial lawyers, but much that 
we can do as individual citizens and 
voters. 

To the extent that the trend toward 
high verdicts is unassociated with the gen- 
eral trend, its reversal calls for increased— 
not diminished—confidence between law- 
yer and client. It calls for more selectivity 
in the trial of cases with more responsibil- 
ity for selection placed upon the lawyer. 
It calls for more liberality in the hiring 
of lawyers and investigators—not for re- 
trenchment and economy. It calls for bet- 
ter public relations and for more public 
education. Upon the part of the trial law- 
yer, it calls for a firm adherence to fun- 
damentals and not to fads in our trial 
techniques. And finally, it calls for the 
increased use of those modern practices 
which, if we use them to advantage, will 
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take much of the guesswork out of what 
is at best a precarious business. 


MR. MOODY: Thank you very much, 
Mr. Dodd, for your very fine talk this aft- 
ernoon. We only have one hook-up on 
this microphone and my suggestion is that 
we take each of these men in turn and if 
anyone has any questions they want to put 
to them, why, we will do it in that order. 

First is Mr. Bronson who spoke on “Ac- 
tivities and Objectives of Plaintiffs’ Attor- 
neys Who Foster the Adequate Award.” 
Are there any questions that anyone wishes 
to put to Mr. Bronson? 

Are there any questions that anyone 
wishes to put to Mr. Rupert G. Morse 
who gave “The Reinsurance Companies’ 
Viewpoint.” 


MR. JOSEPH B. MURPHY (Syracuse, 
New York): In view of the fact that I have 
discovered George W. Yancey, Mr. White 
and one or two other men who were at 
the meeting which organized this institu- 
tion, I have no embarrassment in coming 
up here, and particularly in view of the 
fact that I will not be longer after the next 
round interested in defending either the 
insurance companies or prosecuting any 
kind of cases, but I do think that we 
should, in view of the fact that we’re all 
interested and I have been for years and 
years in defending insurance company 
cases, we should consider this fact which 
is to my mind vital, that if we trial law- 
yers and the insurance companies do not 
get wise to the circumstances and condi- 
tions that are existing, we won’t any of 
us have to worry about what the verdicts 
will be because there is already a move in 
force today to bring this whole subject un- 
der commission the same as was done in 
the Workmen’s Compensation Commission, 
and I happen to be one of the fellows that 
knows the effect of that. 

In those days I was trying master and 
servants’ cases almost continously. Sudden- 
ly the Compensation Act came into effect 
and 75 per cent of the business that I had 
at that time went out the window, and I 
suppose only by the grace of the automo- 
bile have I been able to make a living 
since that time. 

You know that these gentlemen have 
discussed the most vital subject before law- 
yers here this afternoon. I haven’t been 
coming to these conventions but in view 
of the fact that it was held up here at Lake 
Placid which is an old stamping ground 
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of mine, I couldn’t help but come. I 
couldn't resist the temptation to come. 


In the first place, I have made one or 
two short notes here and I'll be very brief, 
so you can rest easy. I think half the 
trouble with these verdicts is with the home 
offices. (Applause). We have lost the re- 
spect of the courts. Right in our little 
county up in Central New York, we'll have 
a calendar that there will be cases on to- 
day that won’t be reached for two or three 
years. Why? Because they'll make up a 
day calendar of ten to twenty cases, all, 75 
per cent of which are insurance company 
cases and there they clutter up the calen- 
dars, and the judges who are first class 
men and we are proud of our Bench in 
our District, they have become discouraged 
and probably disgusted with the conduct 
of the insurance company lawyers and 
there are good ones up there outside of 
myself. There is a very fine number of 
very fine insurance company lawyers de- 
fending the insurance companies in Syra- 
cuse and it’s a large and a very busy coun- 
ty in the courts. And we are getting so 
we don’t get any help from the courts, 
because while those calendars are cluttered 
up with cases that can’t be reached, this 
lawyer is busy at Rome, the other lawyer 
is busy in Oswego, and the next one is 
in Watertown. He can’t be here to de- 
fend this case until the judges are getting 
entirely out of patience and are telling 
us to get busy and try our cases and if 
Murphy can’t be there, send over Rudd 
or Young or somebody else to try the cases. 
It isn’t good. 

In the second place, if I was a home 
counsel man, and remember I can speak 
freely because I don’t care whether they 
like what I say or not, when a case came 
in the office, in the home office, and I'd 
look it over and made that record, I’d 
send that case right on to their trial coun- 
sel and if they don’t know enough to se- 
lect good trial counsel, then the curse 
ought to be on their head anyway. I'd 
send that case right to the local counsel 
and I’d tell him to use his judgment and 
do what he ought to do. 

Now, within the last six months, two 
cases have come to our office in behalf of 
the plaintiff or on the part of the plain- 
tiff, and just let me tell you what they 
are. Here is a great four-lane highway 
perfectly straight. The defendant’s car 
came across from the south side right across 
to the other side and hit head-on in day- 
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light. In another case, on the same char- 
acter of a highway, a fellow comes up be- 
hind a lady driving a nice new car and 
hits it in the rear and drives it 40 or 50 
feet into the telephone pole. 

Is there any sense in the world why that 
case should ever be gotten on the calen- 
dar? Why, do you wonder that there are 
high verdicts? Those cases will hang 
around on the calendar for two or three 
years. ‘They will come before the juries. 
It will just enrage the jury to think that 
such a condition of affairs can exist. If I 
had been counsel in the home office, I 
would have told the local man to get out 
onto the street and settle that case at all 
costs if he could get within any conscion- 
able amount of settlement, which, of 
course, can always be done as this gentle- 
man has just spoken here. 

These plaintiffs’ lawyers are always will- 
ing to meet at some figure somewhere. 
We're getting in wrong with the juries; 
we're getting in wrong with the courts, by 
just that system. 

Now another deplorable thing in the 
State of New York, I don’t know whether 
it exists in your states or not. We'll have 
we'll say four multiple cases arising out of 
some automobile accident and the sum- 
mons and complaints are sent in to the 
local attorney. We’re ordered by the claim 
department to make a demand for Bill of 
Particulars. They don’t serve a Bill of 
Particulars so we have to make a motion 
before the court for preclusion orders. You 
want to save expenses—home office? Why, 
for over twenty years my old law firm of 
which I was a member for twenty years 
and we practiced law and we weren’t play- 
ing about it, we never wasted our time 
bothering asking for a Bill of Particulars 
unless it was an intricate accounting mat- 
ter or some particular point. And yet to- 
day our office, every local office in the 
country so far as I know in the State of 
New York wastes not only hours but days 
of time on these Bills of Particulars which 
aren’t worth anything when you get them. 
Any lawyer ought to know what they're 
going to produce. Outside of that I will 
agree with this last speaker that one 
trouble with us today is this: that one 
flock of lawyers, myself included, have 
been defending all the insurance company 
cases. Thank Heaven I haven't had to 


make a living out of insurance company 
business in my practice in the years gone 
by because you can’t make any money out 
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of it. Here you will be handed a five 
thousand dollar fee in a tax case when 
you do just as much work in taking a 
negligence case to go to appeal and if you 
get twelve hundred and fifty dollars, you’d 
do pretty well out of it. 

That’s something that’s important. The 
expert lawyer by leaving the insurance 
company business in our part of the coun- 
try has learned where they can make some 
money. There are plaintiff lawyers up in 
our county making a hundred thousand 
dollars a year and they’re respectable gen- 
tlemen that don’t chase the ambulance. 
Thank you all. (Applause). 


MR. MOODY: I want to make it plain 
that I liked Mr. Murphy’s speech but I 
want it known that he was not a plant in 
the audience. 

Does anybody from the Home Office 
want to have anything to say after that 
blast? 

Does anybody have any question they 
want to put to Mr. Gordon Snow who 
gave the third paper or to Mr. Lester Dodd 
who gave the fourth paper? 


MR. RICHARD W. GALIHER (Wash- 
ington, D. C.): I’d like to ask Mr. Dodd 
a question. 

Mr. Dodd, I don’t recall your mention- 
ing the effect of jurors on excessive ver- 
dicts in recent years. Don’t you think that 
increasing the qualifications of a jury serv- 
ice would play a large part in cutting 
down the excessive verdicts? 


MR. LESTER P. DODD: Yes, I do. I 
think without any question increasing the, 
bettering the caliber of the jurors in most 
of our jurisdictions would help consider- 
ably in cutting down verdicts. I do think 
along the line of the last point that I think 
I should make, I have found this, and I 
have no doubt that most of you trial law- 
yers have found this: We all find occasion 
to make the argument to juries where we 
are trying to prevail on that jury to have 
in mind and to keep in mind that when- 
ever they give an excessively large verdict 
to a plaintiff that they’re only fooling 
themselves. They aren’t giving it to them 
out of the pockets of, out of the unlimited 
pockets of some insurance company, they’re 
giving it to them out of their own expense 
and the expense of the public. But that 
argument is rather futile when addressed 
by an individual lawyer to an individual 
jury. They tend to pass that over, but I 
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think a very great deal of benefit could 
result from a concerted attempt on the 
parts of insurance companies, railroad 
companies, other defendants through an 
attempt to educate the public and thereby 
educate prospective jurors to that fact, to 
make them conscious of that fact that they 
aren’t in an individual case merely taking 
a littke money out of an insurance com- 
pany’s pocket but in effect they’re taking 
it out of their own. I think there’s a very 
great field for public mass education of 
that kind along that line, helping to edu- 
cate jurors and prospective jurors and to 
what they’re really doing in those cases. 


MR. RAYMOND N. CAVERLY (New 
York City, N. Y.): Mr. Dodd, may I ask 
you this question? 


MR. DODD: Yes, indeed, Mr. Caverly. 


MR. CAVERLY: Don’t you think we 
would be better off if we could abolish the 
jury system in negligence cases and try our 
negligence cases without a jury? 


MR. LESTER P. DODD: Until fairly 
recently, Mr. Caverly, I would have an- 
swered that question in the affirmative, 
but I’m not today so sure that that’s true. 
As a matter of fact, I think it’s so in our 
jurisdiction and I think you would prob- 
ably find many fine lawyers from many 
scattered localities here today who will tell 
you that there’s a matter of practice, they 
demand juries, they prefer to try cases from 
the standpoint of amount of verdicts be- 
fore juries than before courts today. I 
think that’s true in our own jurisdiction 
and I think juries are apt to give more 
moderate verdicts than are judges without 
juries. 

Are there any other questions, whether 
addressed to me or to any of the other 
gentlemen? 


MR. STANLEY M. BURNS (Dover, 
New Hampshire): 

Everyone seems to take a shot at the 
Home Office and I'd like to add to that. 
I had occasion to represent the insurance 
company for 27 years and I have read a 
good many files and I’ve seen a good many 
files come in from the investigator in which 
he states that this is a case with no li- 
ability. The Home Office adopts that at- 
titude, then when you get a good licking 
from the superior court, they say it’s an 
excess verdict. Now I think it is the po- 
sition of the investigator to investigate the 
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facts and refer them to the Home Office 
and they in turn to trial counsel and let 
him express an opinion as to whether it 
is or is not a case of liability and not the 
investigator. 

Another observation I have made, a 
good many insurance counsel think that 
the best way to put on the defense is to 
put on two or three doctors on the question 
of damages and spend four days in court 
trying to convince the jury that it’s a case 
of no liability and that you’re not obliged 
to pay anything. Then you spend a whole 
day putting on medical testimony to say 
that the plaintiff was not injured as badly 
as claimed. I never saw a plaintiff who 
was in perfect condition before the acci- 
dent, when they get through with the de- 
fendant’s doctors, he’s more seriously in- 
jured than they were when they took the 
testimony of ‘the plaintiff's doctor. I think 
if the Home Office would just have the 
adjuster investigate the facts and then let 
the trial counel determine whether or not 
there is liability, but send the file out soon 
enough to enable the trial counsel to 
promptly investigate the case and then pre- 
pare your medical testimony and have the 
doctor sit at the elbow while you're cross 
examining but not at the time of the de- 
fendant’s case except on occasions, it will 
have a better result and will reduce the 
amount of the Adequate Award. 


MR. HENRY T. REATH  (Philadel- 
phia, Pa.): May I ask one question which 
has not been discussed here earlier? It’s a 
problem that was brought up at a recent 
meeting of NACCA that I attended last 
winter. It was well illustrated by one of 
the statements which was made by one of 
the men speaking from the platform, it was 
the question of “‘feeing,” as regard to the 
plaintiff's problem. 

The story was told of the plaintiff who 
came in with a very high-priced negligence 
case, it had a lot of value, before turning 
it over to the counsel the fellow said to the 
lawyer, “Now, before I turn it over, I'd 
like to know what you're going to charge.” 

The man reached over and patted him 
on the back, the plaintiff's lawyer did and 
he said, “My friend, I’m not going to 
charge you anything, but I'll tell you what 
we're going to do, I’m going to give you 
half of anything we get.” (Laughter). 

Now, that was what was said at this 
NACCA conference and I know that in 
our jurisdiction that’s the contingency ar- 
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rangement passed between plaintiffs’ law- 
yers. I raise the question only as to if 
50 per cent of the ultimate verdict which 
is produced is going to go to the lawyer 
and the other 50 per cent is going to go 
to the injured person, perhaps the award 
which is all to be given by the jury is ade- 
quate to the injured plaintiff and I raise 
the question whether or not our juries in 
taking into consideration the awards they 
make are not also taking into consideration 
the fact that half of that will go to the 
plaintiff's attorney. 


MR. A. LEE BRADFORD (Miami, 
Floria): I’ve been stung by this NACCA 
deal quite often. What counsel there just 
said at that moment is something that’s 
been elevated in our courts several times 
previously. Recently I’ve had a jury come 
in and ask the Court if they could assess 
the attorney’s fees against the defendant in 
addition to the amount they were going 
to give the plaintiff. Now, that’s quite 
disturbing when you can get a jury to 
come in and say can I give the plaintiff 
something and can I fix a fee for the law- 
yer. 

We have in our community a very hard 
situation, and it would be well, I think, 
for all of us to stop and look at it be- 
cause it is present in the United States, in 
several spots they have it as bad as we have 
or worse. 

In the first place, we talked a while ago 
about these plaintiffs’ lawyers. We have 
got some of these plaintiffs’ lawyers in our 
community who have one adjustment for 
one lawyer and have a man in the office 
who is doing nothing but adjusting for 
that one lawyer, a member of the firm who 
has a young lawyer working with him who 
is his man Friday. He has one adjuster 
who is his adjuster and he has a doctor 
employed in the office who is his doctor. 
This doctor is legally educated. 

These companies that hand out the file 
to the man and the man has one hundred 
fifty or two hundred files to work on, by 
the time that boy gets around to the ad- 
justment, you have this plaintiff's lawyer 
who has one man and if it’s a serious ac- 
cident, sometimes he has two men, and 
they don’t wait until they get the file, they 
are out investigating that case before it 
is reported. 

I represented one client who told me 
he hoped some day he’d have a telephone 
in his car. He hoped some day he’d catch 
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that SOB when he drove up to the scene 
but he couldn’t get there before he got 
there. He’d get him on the telephone and 
he’d beat him there and he’d be taking 
pictures of his adjuster when he arrived. 
Can you beat that? Now, these companies 
have paid these adjusters to go out and 
handle three or four hundred cases, some 
of them, I haven’t heard of quite that 
many, but say one hundred fifty of them 
as opposed to these lawyers on the other 
side of the case who have one or two men 
on that particular case so that they can 
get it in hand. You know and I know the 
first man there gets the best story and he 
gets it written down and you go back there 
second cold and try to get something, they 
brush you off. 

You got that situation and you got law- 
yers today, ten years ago in our community 
we could handle most of them. We weren't 
afraid of them. We could get along all 
right, but today as you said a while ago 
the field is greener on the other side. You 
have got some of these boys who have had 
the experience on the insurance company 
side and look at it and say it takes me 
seven cases to get one fee of what’s over 
on the other side of that fence. So they’re 
moving over. 

Our most dangerous firm in our com- 
munity, all three members of that firm 
all started off on the same side of the 
fence as we were on, but all three of them 
have moved over the fence. They won’t 
take a case unless it involves so much. 
They not only have friends who send them 
cases, but they’ve got forty or fifty firms 
of attorneys that say, “Don’t take our busi- 
ness. We'll give you negligence work. We'll 
give you the cases where you can make 
money. You cut back to us on that fee. 
We'll give them to you for so much.” 

We have that situation where the law- 
yers are feeding quite a few lawyers who 
are in the court as often as you are, who 
have their own investigators, their own 
doctors, and they’re there first. Try to beat 
that combination. 

I think if the companies would educate 
the public in sending to the policy holder 
a little reminder as to how much that in- 
surance has been increased and how much 
it will be increased by reason of this situa- 
tion when the rates are two years or so 
behind and we get the public educated to 
the point where they recognize they’re pay- 
ing some of these things, it will be a lot 
better. 
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When you go into a court room and you 
select your jury, what are you getting? In 
my community, I don’t know about yours, 
we talk about our Blue Ribbon jurors. 
Well, maybe we've got ten per cent Blue 
Ribbon men there. Four of our Blue Rib- 
bon men who are called for jury duty say, 
“Well, I'm busy, Judge. I can’t get off. I’ve 
got to do this.” Before we get through, 
we've got on that jury of six men, five men 
who work for a living in sympathy with 
the man who is injured. Maybe four of 
them are union men. They're barbers. 
They’re men who are filling station op- 
erators, storekeepers, people of that type. 
When you talk about fifty or sixty thou- 
sand dollars to them, they don’t know 
what it means. They don’t earn that kind 
of money, but they want to see somebody 
on their level get that kind of money. We’re 
not concerned now with a man who’s a 
banker, or a man who’s high in life or he’s 
high on the board. He doesn’t get a big 
verdict. It’s the man who doesn’t make 
much, that makes one hundred fifty to two 
hundred dollars a month and has a wife 
and two kids and he brings those kids in 
and puts them on the front row, then the 
lawyer turns to the jury and says, “Do you 
know this little child here? This is the 
daughter of the plaintiff over here. Her 
name is so and so.” That’s the kind of 
business you’re going to get your big ver- 
dicts on, and you’ve got on that jury, may- 
be the plaintiff's lawyer has to use one of 
his challenges to get off a man who is worth 
something, and you’ve got to use three of 
your challenges to get off a man who may- 
be belongs to the same union this man 
does. 

I say maybe the jury could be over- 
hauled, maybe the companies could be 
overhauled, maybe they could give those 
adjusters a little less work and a little more 
money and get you a little better file in 
your hand, maybe you could do a little 
better and not just helping the poor peo- 
ple. (Applause). 

MR. ROBERT M. NELSON (Mem- 
phis, Tenn.): Mr. Dodd, I am not an ad- 
vocate of the proposition that we can re- 
educate the public overnight, nor do I be- 
lieve that we have attorneys in this Asso- 
ciation who can tell the insurance com- 
panies how they should change their ad- 
justers and that settles it. But having been 
on the defense end of it, for quite a few 
years, I think that here is one kind of prop- 
osition that we can in self-analysis of our 
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own activities and defense insurance cases 
consider because it’s something we might 
begin to do now. Of course, the good 
attorneys here now I’m sure are doing that. 
Rupert Morse touched on the subject that 
I have thought of and have tried to fol- 
low it, that since a hundred per cent of 
the excess verdicts are based on the in- 
juries and the injuries are based to a large 
extent on the testimony of your doctors, 
that we sometimes do not adequately pre- 
pare our cases from the study of the medi- 
cal evidence or have perhaps enough of 
the medical evidence pertaining to that 
particular case. 

We have learned and I am sure you 
probably found in your community that 
for a given fee you can get a doctor and 
sometimes a very prominent doctor, not 
particularly to testify to an erroneous state 
of facts but on the dividing line to see 
the plaintiff's injuries with rose colored 
glasses. 


Now, I think in many cases we should 


go to the medical libraries and the jour- 
nals and papers and get our own doctors 
and go into a huddle with them before 
the case begins. In one instance where 
we had what we thought was an unscrupu- 
lous doctor and we thought we had a good 
plaintiff's attorney, we brought him in and 
paid the doctor not to testify but to sit 
there and look that doctor in the face and 
in intellect the plaintiff's doctor failed as 
to what his testimony was going to be, but 
I’m asking you this: Do you not think there 
is one concrete thing we can do now in 
the face of verdicts that we will meet next. 
It is better preparation of our cases from 
a medical standpoint and that we should 
. encourage and do what we can to promul- 
gate in our states the work of the Medical 
Association of the State of Illinois and 
Minnesota and of other cases where, I be- 
lieve, they allow an attorney, or a defend- 
ant, who thinks he has had a wrong verdict 
or an excessive verdict as a result of un- 
scrupulous and exaggerated medical testi- 
mony, to have the transcript of that doc- 
tor’s testimony brought before their Medi- 
cal Association for scrutiny and proper de- 
cision as to whether it was proper or not. 
I profess that a lot of these excessive 
verdicts are based on excessive and exag- 
erated medical testimony. (Applause). 
MR. DODD: Thank you, Mr. Nelson. I 
might say in that respect that I believe 
this very strongly. I believe that the or- 


ganized Bar in our own locality to which 
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each one of us belongs can do many things 
along that line. Our own organized Bar 
in my locality is doing that and unfortu- 
nately a good many of the good defense 
trial lawyers that deplore this situation do 
not take too much part in their own local 
Bar activities that are directed toward al- 
leviating situations of that kind and I think 
it’s one thing that we can very well do 
and do a great deal more of. 


MR. S. BURNS WESTON (Cleveland, 
Ohio): Mr. Chairman, I’d like to pose this 
question to Mr. Dodd. 

The emphasis has been laid upon the 
preparation of lawsuits. Of course, some- 
one could quarrel with that. But the em- 
phasis has been laid in terms of the trial 
of a lawsuit in the initial jury trial. Would 
you comment upon the effectiveness of 
preparation so that you know the facts as 
fully as possible. You have already indi- 
cated that in terms of using the pre-trial 
machinery. The purpose of evaluating the 
liability in the case with the knowledge 
that most competent plaintiffs’ attorneys 
could get to the jury, if they get to a jury, 
they’re likely to get a verdict but looking 
in terms of the appellate procedure later 
to follow and the chances of success in the 
appellate procedure. 

MR. DODD: I think there is a great 
deal to be said along that line. Obviously 
I did not stress in my few remarks here 
this afternoon trial techniques or the 
value of preparation. I went a little be- 
yond that but I certainly think that that 
is exactly what I had in mind when I said 
in the course of my remarks that I believe 
that we should lay stress on sound funda- 
mentals of our trials rather than to be 
panicked into assuming that we have there 
a new type of weapon which is going to 
have to be met by some new extraordinary 
hitherto unheard of technique. I don’t be- 
lieve anything of the kind. I think that 
sound trial tactics as we know them now 
should be followed, every instrument of 
our command including pre-trial, discov- 
ery practice and so on should be used 
rather than for us to assume that we have 
suddenly here a situation which calls for 
us to acquire some brand new court room 
technique or otherwise we’re going to be 
in trouble. I think development and use 
of our present sound technique is more 
nearly the answer. 

MR. MOODY: Gentlemen, on behalf of 
the audience, I want to thank all of the 
speakers who have talked today. I think 
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they have made very fine speeches and I not only entertaining but instructive to all 
know that you have enjoyed them. I want of us, so unless anyone has anything fur- 
to call your attention to the fact that the ther to say, we'll adjourn until in the 


next Open Forum is at nine a.m. in the 
morning and it will be one based solely 


morning. (Applause). 
The meeting was adjourned at 4:40 


on Trial Tactics and it will probably be p.m. 


OPEN FORUM 


Annual Meeting of International Association 
of Insurance Counsel 
THURSDAY MORNING SESSION, JUNE 19, 1952 
Chairman: Oscar J. BROWN 
Syracuse, New York 


HE Thursday Morning Session con- 

vened at nine-forty a.m., Mr. Joseph 

A. Spray, President of the Association, pre- 
siding. 


PRESIDENT SPRAY: I will turn the 
meeting over to Mr. Oscar Brown: 


MR. OSCAR J. BROWN (Syracuse, 
New York): Those of you who have read 
your programs know that Clarence Heyl 
was supposed to be sitting here and I’m 
sitting in this morning for him. Unfor- 
tunately he has just discovered that he 
can’t do the work of ten men and he’s 
under the doctor’s orders to quiet down. 
When he gets quiet they’re going to let 
him do the work of two men. I say that 
to let you know that he’s going to be all 
right if he only makes up his mind he is 
now at the age where he can’t do as much. 

For that reason I want to beg your in- 
dulgence. I’m not sure we’re going to put 
forth the plans which he would have done 
had he been here. 

You have on this platform with me the 
four members of the panel and I want to 
say they have been very helpful in handing 
to me at my request I should say this bio- 


graphical material. I find in looking it 
over I can combine some of it. They were 
all born. I don’t know that it makes any 
difference where. They’re all lawyers and 
all of them trial lawyers. 


On the right hand corner is Forrest Betts 
of Los Angeles. I think the only thing 
we need to know about his biography is 
that he’s commonly known as “Red.” 


At the extreme left is Robert Vogel. 
Those of. you who have looked at your 
programs expected to see his father, Leslie 
Vogel here, but he too had run afoul as a 
judge who has no respect whatever for this 
Association, and he’s now on trial. Bob, 
his son, has agreed to pinch-hit for him 
and I think it will be rather interesting 
for us to try to determine which thoughts 
and units are his and which are the “old 
man’s.” 

Next on my right is Lamar Cecil of 
Texas, and on my left our immediate Past 
President Wayne E. Stichter of Toledo. 

The first subject on our agenda is the 
question of the “Preparation and Presenta- 
tion of Medical Evidence.” Lamar, that’s 
your job and will you go ahead and tell 
us what you know on that subject. 
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Preparation and Presentation of Medical Evidence 


LAMAR CECIL 
Beaumont, Texas 


Mr. Moderator, Memebrs and Guests: 
In these times of the depreciated dollar 
and the inflationary spiral, the lawyers 
who represent insurance companies in 
trial courts are faced with an extremely 
serious and ever increasing problem of the 
large damage suit verdict. We all know 
that these verdicts have been increasing 
steadily over the last several years and we 
have no immediate hope insofar as our 
recent experience indicates of securing any 
relief. I am like Lester Dodd yesterday, 
I hold in East Texas the undisputed 
championship at any weight for the num- 
ber of cases lost in recent years principally 
to members of this organization. 

It is not like it was in former years when 
the defendants’ lawyers were much better 
equipped mentally and by way of prepara- 
tion to try these law suits and when we 
were opposed by men of inadequate train- 
ing and inferior ability. These people are 
interested. ‘They work and they prepare 
their cases. You have only to go to the 
larger legal institutes throughout the coun- 
try and you will find that they are there 
taking copious notes and evincing great 
interest in all the aspects of trial tech- 
niques. 

I hope, however, that none of our mem- 
bers become really afraid and get into 
shape that the actor was who was offered 
a role in London and was told by his 
agent he had to fly and he said, “Well, I 
can’t go by air,” he said, “It’s against my 
religion.” 

The agent said, “Why in the world, how 
could that be against your religion?” 

He said, “Well, you know, I’m an or- 
thodox coward.” (Laughter). 

Since we are confronted nowadays with 
some very well trained adversaries, usually 
a sympathetic jury, and frequently sym- 
pathetic courts, it behooves those of us 
who represent insurance companies in 
the trial field to take every means possible 
to attempt to minimize these large verdicts 
if we can’t win our cases outright which 
unfortunately does not happen too many 
of the times, too often. 


MR. BROWN: Lamar, what should be 


the scope of defense lawyers working on 
medical lines? 


MR. CECIL: I believe that the prepara- 
tion and presentation of the medical evi- 
dence certainly covers one of the important 
fields in which a defense lawyer can be- 
come proficient and do a great deal toward 
defeating the efforts of those lawyers who 
through adroit examination attempt to 
make their case appear worth a great deal 
more than it is. Of course, the direct ex- 
amination of medical witnesses is not near- 
ly so difficult nor does it require as much 
astuteness and ability upon the part of the 
lawyer as does the cross examination of 
such witnesses. 

Many authorities upon the subject in- 
cluding the trial lawyers of national dis- 
tinction are of the opinion that the best 
cross examination of an honest well-trained 
and capable physician is no examination 
at all. Certainly the doctor who is being 
examined has a great advantage over the 
lawyer who is examining him since he is 
being questioned upon a specialty with 
which he is thoroughly familiar and while 
the lawyer at best can have only a super- 
ficial knowledge of the subject. 

It is axiomatic that before a lawyer can 
do a good job of examining a witness, he 
must have some basic knowledge of anat- 
omy, disability evaluation, the relation be- 
tween trauma and disease, or the aggrava- 
tion of disease by trauma. 

He also by the liberal use of a standard 
medical dictionary should be familiar with 
the medical terms that are used by doc- 
tors because both in written reports and 
in their testimony, they all want to use 
medical terms which cannot be understood 
by the laity or by lawyers unless frequent 
reference is made to a medical dictionary. 


MR. FORREST A. BETTS: Now, La- 
mar, may I ask you a question? It seems 
to me that in the field of dictionary, the 
bibliography of medical preparation, some- 
times lawyers get too smart in medicine. 
What do you think about books and medi- 
cal works of that sort in the preparation 
of the lawyer by books? 
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MR. CECIL: I believe that any lawyer 
who tries personal injury cases should have 
some medical or medico-legal library. I 
don’t think that it is necessary that he ac- 
cumulate an extensive library on that sub- 
ject, but there are certain books which I 
believe are quite valuable and which 
should be consulted liberally before the 
trial of a personal injury case. My per- 
sonal experience has been that medical 
books are much more valuable in finding 
out just all there is to know about a cer- 
tain injury or a certain disease than are 
the so-called medico-legal texts. ‘They go 
into greater detail and with the help of 
your doctor you can understand the situa- 
tion a great deal better than you can by 
relying solely upon the so-called medico- 
legal texts although some of them are very 
good. 


Now, first of all, I would think, Red, 
that a lawyer ought to have in his office 
some good text books upon general medi- 
cine and the two best that I have run 
across are Meakin’s Text Book on Medi- 
cine and Cecil’s Text Book on Medicine. 
I didn’t write that. That's by really a 
doctor. Another one is Musser on Inter- 
nal Medicine which is particularly valu- 
able when you have cases involving dis- 
eases which it is claimed have been aggra- 
vated, accelerated, or incited by some trau- 
ma, some pre-existing condition aggravated 
by trauma and I’m sure you’ve all had 
many cases of that kind. 

The best dictionary available is the 
American Illustrated Medical Dictionary. 
Certain other books which I think are of 
extreme value are books such as the Rela- 
tion Between Injury and Disease by Reed 
and Emerson, Disability Evaluation by Mc- 
Bride, and there is an excellent text upon 
the Intervertebral Disc written by Dr. 
Bradford of Houston, Texas, and Dr. 
Spurling of Louisville, Kentucky. Dr. 
Spurling was a general in the medical 
corps of the Army in the last war and was 
a man who was flown to Europe to treat 
General Patton when he was critically and 
fatally injured. Also a good text on or- 
thopedics is a necessity. I believe that 
Campbell’s Orthopedic Surgery or Key and 
Conwell’s Orthopedic Surgery are the two 
best, upon that subject. 

Now, for the medico-legal side, there is 
a book called Trial Techniques by a man 
named Goldstein and Medical Trial Tech- 
nique by Goldstein and Shabat and the 
Attorney's Textbook of Medicine by Gray. 
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In that book by Gray you will find in the 
back of it an excellent atlas of human an- 
atomy which is very well done and from 
which with a little study you can learn 
a great deal about the nerves, ligaments, 
bones and other structures of the human 
body. 


MR. WAYNE E. STICHTER: Lamar, 
I should like to ask you a question. That 
is, what do you have to say about the ad- 
visability of personal interviews with the 
doctors in advance of trial? 


MR. CECIL: Wayne, I think that is of 
paramount importance. I think that be- 
fore you use a doctor, you should confer 
with him frequently and also try to be as 
friendly with him as you can. It is only 
human nature that people are inclined to 
help those with whom they are friendly 
more than they are those who are only 
casually known to them, and since medi- 
cal testimony relates wholly to the field 
of opinion, it will be very helpful to you 
to become as friendly as possible with the 
doctor you intend to use. If you’re lucky 
enough to get a physical examination of 
the plaintiff which, of course, you can do 
usually in Federal Courts but in some ju- 
risdictions you can’t do in actions tried in 
the state courts the doctor, of course, 
should be instructed to make as thorough 
an examination as possible and not give 
the plaintiff what is called in Texas a “dip- 
ping vat” examination. He should be 
asked to use as many specialized techniques 
as possible in the event he thinks it’s neces- 
sary to send the patient to a roentgenolo- 
gist, have extensive laboratory tests and 
other techniques employed so that he can 
get a complete picture of the man’s con- 
dition. 

The physician should be selected, of 
course, not only for his ability as a doctor 
and because of his training but it is of 
prime importance that he is the type of 
man who will make a good witness. He 
has something to sell to the court and jury 
and he should be a good witness and the 
type of man who is not easily misled by 
an adroit cross examination to which he 
will frequently be subjected. 

If x-rays are used, the x-ray specialist 
should be requested to make not only the 
customary antero-posterior and lateral 
views, but he should be asked to make 
spot films of the allegedly affected parts, 
which spot films will demonstrate, if prop- 
erly made and blown up, the absence of 
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any pathology related to trauma. Of 
course, it is common assumption that x- 
rays are of principal value only in frac- 
tures or injury to the bony structure of 
the body. This is not true. X-rays are of 
great value in many, many injuries such 
as injuries to the kidneys, the ureters, the 
urethra, and the urinary tract, injuries to 
the back, the spinal canal, the spinal 
cord, ruptured discs, injuries to the brain, 
and many other conditions. 

The way they come into good use there 
is by the use of myelogram or in the case 
of urinary tract, the pyelogram. There a 
contrast media is injected into or near the 
affected parts, in case of the urinary tract 
injected by means of a cystoscope or intra- 
venously and then x-rays are taken and 
by use of this contrast media, pathology 
or the lack of it is readily demonstrated. 
In the case of back injuries such as the 
so-called ruptured disc or herniated nu- 
cleus pulposus, the roentgenologist injects 
either air, lipiodol, or pantapaque into the 
spinal canal. The latter two are oily 
opaque substances and the patient is 
placed upon a table which tilts up and 
down and the opaque material, the con- 
trast media, travels up and down the 
course of the spinal canal and when a dis- 
tortion in the column of opaque media is 
noted in the spinal canal, of course, that 
is indicative of the pathology at the sight 
of the distortion and if the neurological 
symptoms are consistent, the myelogram 
pretty well establishes the presence of the 
ruptured disc. 

In the case of brain injuries, the ven- 
triculogram is frequently used as well as 
the inseflogram. The ventriculogram is a 
procedure wherein two holes are burred 
into the skull and a needle is inserted 
through the brain. This is all painless. 
It doesn’t sound like it and fluid is re- 
moved and measured. A like amount of 
air is injected into the ventricles of the 
brain and x-rays are taken for the out- 
lines of the ventricles so that it may be 
ascertained whether they are distorted in 
shape, decreased, or increased in size or 
pushed from one side to the other. 


MR. BROWN: Lamar, what do you do 
when your opponent admits that your 
medical witness is fully qualified? 


MR. CECIL: Oscar, if you have a wit- 
ness that you cannot really qualify as an 
outstanding expert, of course, you should 
quickly take advantage of this proffered 
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courtesy. But if you have a witness who 
is a real expert who has spent several years 
after graduation from a medical school in 
study of a specialty and has had extensive 
hospital training and is a diplomate of the 
Board in his specialty, or has had teaching 
experience, or is a member of numerous 
medical societies, then, of course, you 
should with thanks decline your oppo- 
nent’s offer to admit to qualifications and 
really prove up what a fine expert you 
have. 

I think that we should avoid in the 
examination of medical witnesses as much 
as possible the use of technical terms but 
the jury should be informed at the out- 
set as to the difference between subjective 
and objective symptoms. I think we 
should ask the examining physician, our 
doctor, on direct examination to describe 
in detail his examination, exactly what he 
did and what he found in logical sequence, 
putting both the objective and subjective 
symptoms together in such a way as the 
jury will get a complete picture of the 
condition allegedly suffered by the plain- 
tiff. 

In any other case you will find and have 
found, I’m sure, that x-rays are used. My 
personal opinion is and many may differ 
with me, that the x-ray man should be 
put on first because in that way he can 
testify as a specialist upon what the x-ray 
shows or does not show. Then your ex- 
amining physician who in most cases is 
qualified to read x-rays, can have the bene- 
fit of the roentgenologist’s opinion, and 
can likewise make his own opinion as to 
x-rays. However, you should be sure that 
before this occurs that some consultation 
should be had with the roentgenologist 
and your physician, the examining physi- 
cian, to make absolutely positive that they 
both agree as to what the x-rays show. It 
would not be wise to have any disagree- 
ment between them. 

I don’t think in direct examination it is 
too wise to go deeply into questions of 
anatomy, nerve distribution, etc., and the 
physician should be instructed to use as 
uncomplicated language as possible. If, 
however, the doctor you are using is sub- 
jected to a rigorous cross examination by 
an adept lawyer, you may find it neces- 
sary to then upon redirect go into in some 
detail the anatomy, the nerve distribution, 
the psychologic and physiological aspects 
of the particular case. In the main, how- 
ever, your physician if he’s intelligent and 
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well qualified should be allowed to tell 
his story with a minimum of interruption 
by the attorney. If the plaintiff has been 
in the hospital, following his alleged in- 
jury, it is wise to examine the hospital rec- 
ords, and if they reveal that during his 
stay in the hospital, he was not adminis- 
tered any narcotics for the relief of pain, 
and did not undergo any surgical proce- 
dure, you will find I suppose in most cases 
it will be wise to introduce those hospital 
records. 

The question of introducing x-ray film, 
I’m sure you're all familiar with that, how 
they should be offered in evidence in the 
interest of time. I won’t discuss that. 

The general conclusion to be drawn in 
the complete picture of the plaintiff's con- 
dition, if that’s left to the examining and 
treating physician who bases his opinion 
upon the history given by the patient, his 
clinical examination, the x-ray films and 
other laboratory techniques employed and 
when you qualify an x-ray man, of course, 
you should qualify him as fully if he is 
qualified extensively, as fully as you do 
any other physician and bring out his 
membership in societies, whether or not 
he is a diplomate of the Board of Roent- 
genology. The so-called Board men as you 
know in all specialties while not necessarily 
better qualified to speak upon a medical 
subject than other doctors are inclined to 
have a great deal more specialized training 
in special branches of medicine than are 
ordinary physicians. My understanding is 
that nowadays in order to be a diplomate 
of any of the Boards in the specialized 
branches of medicine, that a man must in 
addition to his four years in medical col- 
lege, his one year internship, must have 
an additional five years of hospital] train- 
ing before he is eligible to take his written 
and oral examination to become a Board 
man. This long period of specialized train- 
ing ought to impress a jury and they should 
be more apt to place greater credence upon 
such an expert’s opinion than they would 
upon one who is not similarly qualified. 


MR. ROBERT VOGEL: Do you have 
different problems on direct examination 
than you do on cross examination? 


MR. CECIL: Yes, of course, they’re quite 
different. As I pointed out a moment ago, 
the direct examination of your own doctor 
just like the direct examination of your 
own witnesses who are friendly to you and 
with whom you have conferred at length 
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prior to trial is not too difficult. You have 
ample opportunity to study your case and 
to confer with these people. 


A much more difficult situation, how- 
ever, arises when you're called upon to 
cross examine a medical witness. And, of 
course, as I have previously indicated, if 
this doctor is smart, honest, well-trained, 
you should think up ways and means to 
get him off the stand as quickly as pos- 
sible because in 99 cases out of a hundred 
you can do very little good with an hon- 
est, well-trained doctor. And you should 
reconcile yourself to trying to make your 
case out of your own doctor’s, because they 
in most cases, although not always, will 
stay hitched and testify as expected, at 
least on direct examination they will. 

Of course, there are many cases where 
it is absolutely essential that a cross exami- 
nation and sometimes a vigorous one be 
undertaken of a hostile medical witness. If 
he’s not well qualified, if he’s patently 
biased, a smart-aleck type of person, then, 
of course, a lawyer with a good basic knowl- 
edge of the injury involved and with some 
good medical books in front of him may 
improve his client’s situation by an adroit 
cross examination. It must be realized that 
the purpose of cross examination is to se- 
cure the admission of facts from a witness 
which tend to prove your corroboration, 
which tend to prove your contentions, or 
which corroborate rather, proof of the 
claims already in the record. 

When an examining lawyer has serious 
doubt as to qualifications and ability of 
the medical witness, every effort, of course, 
should be made to test his training, his 
background and his experience. These mat- 
ters should never be gone into at all with 
a doctor that you already know is well 
qualified and well trained. 

Frequently doctors cannot resist the 
temptation to use high sounding medical 
terms and this relates back to my sugges- 
tion of a while ago that we use medical 
dictionaries. 

Once in a case a plaintiff started to tes- 
tify that the plaintiff had “considerable 
ecchymosis under the left orbit caused by 
extravasation of blood beneath the cu- 
ticle.” This sounded like a terrible condi- 
tion to the jury, but the defendant’s lawyer 
had his dictionary handy and that turned 
out to be an old fashioned black eye. 

In my opinion probably the most im- 
portant thing in the cross examination of 
a hospital medical witness is to know some- 
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thing about the art of differential diag- 
nosis, and that has been neglected accord- 
ing to my observation by many lawyers. 
In medicine a great many diseases present 
substantially the same symptomatology. 
This comes in very handy when you have 
cases involving we'll say the aggravation 
of some pre-existing disease by trauma or 
even when it is alleged that trauma 
caused the disease. Now, differential diag- 
nosis is the branch of the diagnosis which 
separates and distinguishes between the 
diseases which in the main have identical 
symptoms and it is quite an art according 
to the doctors. If you know the disease 
which the plaintiff is claiming to have or 
which he is claiming to have been caused 
by trauma or aggravated by trauma, it is 
always wise to go into the question with 
the hospital doctor of the differential diag- 
nosis of that disease and many times you 
will find that he is not familiar with the 
differential diagnosis, has not read up on 
it recently and you may be able to con- 
vince a jury that the symptoms of which 
he has complained are really produced by 
a separate and distinct and different dis- 
ease which is not even involved or claimed 
to have been involved in the law suit at 
all. 

Now, all injuries involve pain and we 
frequently find that neurosurgeons and 
neurologists are called to the stand to tes- 
tify concerning nerve disturbances and 
other symptoms. ‘The examination of a 
neurologist is quite difficult because we 
have to familiarize ourselves with a nerve 
distribution which is, of course, extremely 
involved and nobody can ever really un- 
derstand it but for an hour or two you 
can at least give the impression that you 
know a great deal about it to a jury or 
to a doctor whom you are examining. It 
is wise to consult textbooks on neurology 
and consult with the neurologist thorough- 
ly in order to know what the nerve dis- 
tribution is because if symptoms are al- 
leged incorrectly, it is quite often possible 
to prove that an injury to a certain spot 
could not produce pain where it is claimed 
to be. 

These observations only point up the 
absolute necessity of long and frequent 
consultation with the doctors you intend 
to use in the defense of your law suit. 
When you have a general practitioner tes- 
tifying for the plaintiff, of course, and 
when you're able to produce a specialist 
who is well qualified, who is a Board man, 


INSURANCE COUNSEL JOURNAL 








October, 1952 


it is wise to ask a general practitioner to 
make and admit that his practice takes up 
a great deal of his time and when he has 
private patients suffering from a specific 
complaint, he generally refers them to the 
specialist and relies upon their opinion in 
preference to his own when he has private 
cases whom he wants to get well rather 
than testify for in a law suit. 


MR. FORREST A. BETTS: What 
would you say are the principal types of 
injuries, Lamar, that we run into and 
should be prepared to meet in dealing 
with these problems? 


MR. CECIL: Red, I think the injuries 
which we most frequently meet are: 1. 
Head injuries; 2. Fractures of the bony 
structures of the body; 3. Spinal cord and 
spinal column injuries; 4. Causation or 
aggravation of organic disease by trauma; 
5. ‘Traumatic neurosis, and 6. Injuries 
due to fright or psychic stimuli. 

Of all these cases in the five groups, I 
think the most serious cases and the most 
difficult to handle from the defendant's 
standpoint are those cases involving head 
injuries, and the most serious of head in- 
juries are not as many people might expect 
the cases of fracture, because fractures if 
they are severe enough and particularly if 
they occur in the occipital part of the 
brain, back in the back of the head, usually 
result in speedy death, and if they are lin- 
ear fractures, they generally heal without 
complication in a month or four or five 
weeks. 

The things that give us all concern are 
the concussions, the so-called post-concus- 
sional syndrome and the so-called post- 
concussional or Jacksonian epilepsy. ‘There 
is a tremendous move nowadays for that 
sort of thing in personal injury litigations 
particularly if the plaintiff is able to es- 
tablish that immediately following the ac- 
cident, he was unconscious for some period 
of time. Of course, the longer the period 
of unconsciousness, the more likely you are 
to have permanent and serious injury to 
the structures of the brain. Concussion is 
simply a shaking or jarring of the brain by 
trauma. The brain is not a fixed organ in 
the cranial vault but is quite movable and 
is only supported by the three coverings 
of the brain, the Dura Mater, the Pia 
Mater and the Arachnoid processes which 
cover the brain. Severe injury, of course, 
can result from a contusion or laceration 
of the brain and they are more serious 
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than a simple concussion, but once you 
prove, the plaintiff can prove unconscious- 
ness and get his client to testify that he’s 
suffering from visual disturbances, changes 
in personality, headaches, any sort of in- 
stability, you have a very, very serious law 
suit in my opinion because the diagnosis 
is in the main based upon purely subjec- 
tive symptoms. In studying concussions, 
of course, the use of the ventriculogram is 
frequently made. It’s a device which meas- 
ures the minute electrical impulses in the 
brain and records them upon a graph sim- 
ilar to that used in a cardiograph and neu- 
rosurgeons and neurologists are able to 
read those and tell us whether or not the 
brain, the electrical impulses are being 
transmitted normally or abnormally. An 
abnormal ventriculograph is not a concus- 
sion but it is a factor never to be disre- 
garded. 

The Jacksonian epilepsy is a thing that 
frequently happens following a severe 
brain injury, I think in about fifteen per 
cent of the cases and it is a tremendously 
difficult thing and serious because a men- 
tion of the word epilepsy to a jury adds a 
whole lot of money to their verdict, be- 
cause everyone has a considerable horror 
for that terrible disease. 

Examination of medical witnesses con- 
cerning fractures is not too difficult. There 
are three kinds of fractures as you know, 
compound, comminuted and simple, and 
the position of these bones after treatment 
can be readily ascertained by x-ray. In 
cases where you have a serious enough frac- 
ture where an open reduction operation is 
necessary to be done and a subsequent bone 
graft, you then have a more serious ques- 
tion of injury because frequently this type 
of injury is followed by shortening of the 
legs, swelling, pain, and other forms of 
disability, but the examination I do not 
believe of a physician on either direct or 
cross on fractures is of too great moment 
and I’m certain it does not require the ap- 
plication and study that some of these 
other injuries do. 

MR. WAYNE STICHTER: Lamar, in 
recent years I have run across interverte- 
bral disc injuries with alarming frequency. 
I'd like to hear what you have to say about 
those injuries. 

MR. CECIL: Well, Wayne, they are, of 
course, quite popular nowadays. When I 
first started practicing law, the injury 
which the plaintiffs’ lawyers fastened upon 


INSURANCE COUNSEL JOURNAL 





Page 385 


and for which my clients paid a whole lot 
of money, probably due to my ineptness 
and inexperience, I was learning then at 
the expense of the insurance companies 
and still am, was the so-called sacro-iliac 
subluxation. Strangely enough we rarely 
hear of that nowadays. The intervertebral 
disc or the herneated nucleus pulposus is 
quite in vogue and we’re confronted with 
that problem every day. The disc, as you 
know, is simply a cartilaginous cushion be- 
tween the vertebrae and the spinal column 
and it can herniate or protrude without 
much trauma. There are cases of record in 
the literature where a man has ruptured 
a disc by sneezing, or by reaching up. You 
don’t have to do any heavy lifting to rup- 
ture one of these discs. They cause pain 
because when the disc protrudes or her- 
niates, it impinges upon the spinal nerves 
which come out of the spinal canal 
through the cerebral foramen, the little 
holes which you many times have seen 
upon the side of the vertebrae when you've 
examined skeletons, and if you haven't ex- 
amined them, a few of these NACCA boys 
will usually produce a skeleton in court 
and point them out to you. That’s part 
of their technique of demonstrative evi- 
dence. 





Correct diagnosis of the intervertebral 
disc necessitates not the use of flat plate 
x-ray films but the use of a myelogram, 
the technique I indicated a while ago, the 
injection of a contrast media and the tilt- 
ing of the patient to ascertain whether or 
not there is a distortion in the column of 
contrast media which runs up and down 
the spinal canal. 

Now, if you have a case, this happened 
to me not so long ago and you needn't be 
alarmed about it, although it did alarm 
me at the time, this pantapaque or lipio- 
dol after a myelogram will show up in x- 
ray of the brain, of the skull. You will see 
spots of metallic looking material all 
through the brain and I’ve had doctors for 
plaintiffs testify that this represents some 
terrible brain condition. As a matter of 
fact this is pantapaque, little droplets of 
it and it’s there absolutely harmless and 
doesn’t cause any damage at all. 

The physical symptoms of these discs, 
particularly those in the lumbar spine, 
about eighty per cent of them are ruptured 
in the lumbar spine and about seventy per 
cent of those are ruptured in the vertebral 
interspaces between the fourth and fifth 
lumbar vertebrae and the fifth lumbar and 
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the sacrum. There are some rare cases of 
cervical herniations and herniations in the 
thoracic or dorsal vertebrae, but in the 
main you will find them in the lumbar 
spine. Those symptoms, when these nerves 
are impinged upon by the disc in the lum- 
bar spine which as you know is below the 
level of the true spinal cord and is in the 
region where the so-called corticiquinus or 
horse’s tail of the spine comes out almost 
invariably produce severe pain along the 
back of the thigh and right along the 
course of the great sciatic nerve. Also you 
get areas of anesthesia in the leg and a 
great deal of pain and disability. The pain 
and the anesthesia, of course, the area of 
it depends upon which vertebral inter- 
space is affected and that goes back to the 

uestion of nerve distribution. Certain of 
ches nerves in the spinal cord in coming 
out through the spinal canal, of course, 
affect different parts of the body, some af- 
fect the dorsal part of the foot, some the 
medial part of the foot, and you must 
know, of course, a great deal about the 
nerve distribution in order to intelligently 
try one of these disc cases. 

Since the neurological examination is 
the most important of all in the diagnosis 
of ruptured intervertebral discs, it follows 
that the attorney who is litigating this type 
of case must learn something in great de- 
tail, I think, about the human _ nervous 
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system and he should be fairly coached by 
a competent neurologist or a neurosurgeon 
upon the distribution and symptomatology 
of ruptured intervertebral discs by the ex- 
pert whom he intends to use. 

To sum up, the examination of medical 
witnesses is a difficult task because it re- 
quires of the lawyer considerable knowl- 
edge of a subject which is not his specialty 
and of which he is certain to know less 
than the physician who is being examined. 
Patient study and hard work will, how- 
ever, in many cases greatly repay the trial 
lawyer and should in any event earn him 
the respect of the testifying doctors and 
will undoubtedly make them more careful 
of their statements the next time they en- 
counter him in the court room. Thank you. 


MR. OSCAR J. BROWN: Thank you, 
Lamar, for a very thorough and practical 
discussion. 

Ladies and Gentlemen, at the conclusion 
of the panel we are going to throw this 
matter open for questions and if any of 
you have now in your mind questions that 
you might like to direct to Lamar if you 
will wait until we conclude the formal part 
of the program, we'll be glad to hear them 
and I’m sure he’ll be glad to answer them. 

Wayne, let us have your thoughts on 
the proper method of cross examination 
of witnesses. 


Cross-Examination of Witnesses 


Wayne E. STICHTER 
Toledo, Ohio 


ROSS - EXAMINATION is generally 

considered by the profession to be the 
most difficult and dangerous task confront- 
ing the trial lawyer. It is an experience 
chat gladdens the heart when it produces 
a verdict for the cross-examiner, and sears 
the soul when, as happens not infrequent- 
ly, it insures a verdict for the opponent. 
In the words of a renowned authority on 
the subject—Francis Wellman—cross-exami- 
nation “requires the greatest ingenuity; a 
habit of logical thought; clearness of per- 
ception in general; infinite patience and 
self-control; power to read men’s minds 
intuitively; to judge of their characters by 
their faces; to appreciate their motives; 


ability to act with force and precision; a 
masterful knowledge of the subject matter; 
an extreme caution; and above all, the in- 
stinct to discover the weak point in the 
witness under examination. One has to 
deal with a prodigious variety of witnesses 
testifying under an infinite number of dif- 
fering circumstances. It involves all shades 
and complexions of human morals, human 
passions, and human intelligence.” 

Many an inexperienced young lawyer, 
intrepid and audacious, and anxious to ac- 
quit himself with distinction, endeavors to 
“make a killing” with his cross-examina- 
tions, but soon learns that “more cross- 
examinations are suicidal than homicidal.” 
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Indeed, some judges think that the verdict 
in the average case hinges not so much on 
which counsel makes the most hits on 
cross-examination but rather on which 
counsel makes the fewest errors. 

The problems of cross-examination that 
confront the trial lawyer today are essen- 
tially the same ones that faced our prede- 
cessors in title 200 years ago, namely: the 
problem of extracting from the witness ad- 
missions and concessions that will weaken 
the adversary’s case, or that will aid in 
the establishment of the cross-examiner’s 
case, or both; the problem of unmasking 
the witness and revealing him to the jury 
for what he is, interested, or biased, or hos- 
tile, or uninformed, or dishonest. 


MR. OSCAR J. BROWN: Wayne, do 
you believe that there should be and can 
be preparation for cross examination? 


MR. STICHTER: I certainly do, Oscar. 
In the vast majority of cases, the most 
effective and productive cross-examination 
is the cross-examination based upon full 
information in the possession of the cross- 
examiner. Consequently, the most impor- 
tant single factor in successful cross-exami- 
nation has always been and still is, prepa- 
ration — thorough painstaking prepara- 
tion. In the annals of the famous trials 
of history we read much about the bril- 
liant cross-examinations by renowned advo- 
cates. In truth, however, what appeared 
on the surface to be sheer analytical genius 
in action was in most cases nothing more 
than an intelligent—but not extraordinary 
—execution of a carefully prepared plan— 
a plan predicated upon a complete mas- 
tery of all the facts in the case and a thor- 
ough knowledge of the background, char- 
acter, personality, and weakness of the wit- 
nesses to be cross-examined. 

The need for thorough preparation is 
even more vital today than it was yester- 
day. The use of discovery methods has 
greatly reduced the “surprise” element as 
a verdict-producing factor. At the same 
time there appears to be a growing disre- 
gard for the telling of the truth which the 
witness oath imposes. Consequently, if 
cross-examination is to serve its purpose of 
bringing to light additional facts bearing 
upon the issues of the case, or of exposing 
the witness who for some reason or other 
sees fit to twist or distort the truth, labori- 
ous and conscientious preparation must be 
made in advance of the cross-examination. 
The extent of the preparation will de- 
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pend in a measure upon the nature and 
complexity of the facts in dispute, and the 
ability and willingness of the client to fi- 


nance such preparation. Thorough prep- 
aration will call upon you, the cross-ex- 
aminer, to do the following: 


1. Analyze and marshal all the facts in 
the case—in other words make thor- 
ough preparation for trial. 


2. Assemble all data available on each 
adversary witness—his background, 
character, education, personality, 
relationship to parties and others 
interested in the lawsuit, his knowl- 
edge of relevant facts, and particu- 
larly his weak or vulnerable points. 
To elicit this information, the fol- 
lowing procedures are suggested: 

(a) Question carefully your client 
and his witnesses as to the 
names of all possible adverse 
witnesses. 

(b) Consult reports of police de- 
partment and other public of- 
fices. 

(c) Make use of all pre-trial discov- 
ery means to obtain the names 
of adverse witnesses and to com- 
mit the adverse party on the 
relevant facts in the case. 

(d) Interview, if possible, each ad- 
verse witness and attempt to 
evaluate his personality, intelli- 
gence, hostility or partisanship, 
honesty or dishonesty, his per- 
ceptive powers, his regard for 
accuracy, his garrulousness. Also 
endeavor to elicit from him all 
facts within his knowledge per- 
taining to the issues of the case. 

(e) Make such collateral investiga- 
tion of each adverse witness as 
seems necessary or desirable in 
order to determine his disin- 
terestedness, standing in the 
community, reputation for hon- 
esty and veracity, habits, asso- 
ciations, etc. Check criminal 
records where such checking 
seems indicated. 


3. Search out and assemble all im- 
peaching documents and informa- 
tion such as transcripts of related 
hearings, signed statements, corres- 
pondence, oral statements and the 
like. 


Synopsize all depositions and extra 
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judicial statements of the opposing 
party and witnesses and make an 
index of the contents for quick ref- 
erence at the trial. 


Consider whether any phase of your 
contemplated cross - examination 
might be challenged as being out- 
side the proper scope of cross-exami- 
nation. Ask yourself: How can I 
bring this phase of the cross-exami- 
nation within the rule? Make such 
study of the legal authorities as will 
enable you to sustain your conten- 
tion. In this connection, it is well 
to remember that stipulations and 
admissions of fact in advance of trial 
may so narrow the issues as to make 
certain inquiries on cross-examina- 
tion inadmissible. 


Determine what facts necessary to 
your case can not be established by 
your own witnesses but must be ex- 
tracted on cross-examination of your 
adversary’s witnesses. Consider how 
best to obtain the desired admis- 
sions—how to ask the necessary ques- 
tions without “sticking your neck 
out,” that is, without inviting volun- 
teer statements which may ruin you. 


Consider what corroboration you 
can likely secure from your adver- 
sary’s witnesses with respect to mat- 
ters on which you can give evidence 
in chief, but for which corrobora- 
tion would be most helpful. In this 
connection, it should be borne in 
mind that it is always more effec- 
tive to prove an important fact by 
admissions from adversary witnesses 
than by the testimony of your own 
witnesses. Furthermore, this tech- 
nique is helpful in keeping con- 
stantly before the jurors matters 
which you deem decisive. 


Carefully consider whether answers 
to certain crucial questions can hurt 
you. Remember, it is most impor- 
tant to know what not to ask. 


If you are not thoroughly familiar 
with any scientific matter in issue 
in the case, be sure to consult with 
an expert in that field and obtain 
his assistance in the planning of 
your cross-examination on _ that 
phase of the case. 
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It very frequently happens that your 
adversary will subpoena for the trial wit- 
nesses who are wholly unknown to you. 
In such case you should assign some one 
to ascertain for you as soon as possible, 
who and what these witnesses are, and 
their relation to the case. Court attaches, 
your client, and your witnesses will often 
prove most helpful in such inquiry. A 
noon or evening recess may even afford 
an opportunity for an interview with such 
“surprise” witnesses. 

Most assuredly, Oscar, thorough prepa- 
ration is the keynote to successful cross- 
examination. 


MR. FORREST A. BETTS: Wayne, a 
while ago Lamar made a statement here 
that seems to me to throw out quite a 
challenge. I’m sure we’ve all heard the 
statement made before many times and 
probably have heard questions. What do 
you think about this proposition that the 
best medical cross examination is no ex- 
amination at all. 


MR. STICHTER: Well, so far as the 
medical side is concerned, I shall leave that 
to Lamar. When it comes to a witness in 
general, let me say this: To cross-examine 
or not to cross-examine, that is the question 
—always an important question, and fre- 
quently a difficult one. The determina- 
tion of whether to cross-examine involves, 
or should involve, consideration of two 
factors: (1) An evaluation of the witness 
himself; and (2) an evaluation of his tes- 
timony. , 

During the direct examination of the 
witness, I, as the cross-examiner, will find 
it prudent to keep the witness under the 
closest scrutiny, and at the same time en- 
deavor to appraise the reaction of the court 
and jurors to the witness. What do the 
witness’ eyes, his face, his mouth, the tone 
of his voice, his hands, his nervousness or 
lack of it, and his general demeanor re- 
veal to me, the prospective cross-examiner, 
as to his character and personality? Does 
the witness appear frank and honest, or 
evasive and dishonest? Is he timid or bel- 
ligerent? Serious or flippant? Intelligent 
or stupid? Positive or hesitant? Careless 
or restrained in speech? Haughty or hum- 
ble? Is he a careful or careless observer? 
Is he modest or vain? Reasonable or stub- 
born? This “on the spot” evaluation of 
the witness, coupled with such pre-trial in- 
formation concerning him as I have been 
able to get, will generally enable me to 




















October, 1952 


conclude, tentatively at least, whether it 
is reasonably safe or desirable to cross- 
examine. 

While I am watching with a critical eye 
the witness’ performance on direct exami- 
nation, noting his every gesture, movement 
and mannerism, and endeavoring to evalu- 
ate his character and personality, I am 
also listening attentively to his story, and 
attempting to evaluate his testimony. Con- 
sciously or unconsciously, “Red,” I reflect 
upon these questions, usually uncon- 
sciously: 


What has the witness testified to that 
is harmful to my case? 

Has his testimony been well received 
by the jury? 

Can I by cross-examining him hope 
to show his bias, prejudice, or interest 
in the case? 

What are the chances of eliciting some 
new facts in my favor without drawing 
unfavorable answers? 

Is it probable that by cross-examining 
him I can qualify or weaken his story 
in some material respect? 

Can I lead him into a gross exaggera- 
tion of the facts? 

Can I disprove by independent wit- 
nesses any of the material facts as to 
which he has testified unfavorably? 

What impeaching data is available by 
which I may destroy the witness? 


My appraisal of the witness himself, and 
my evaluation of the witness’ testimony, 
will be formulating as the direct examina- 
tion proceeds, and by the time the direct 
has been completed, a decision will have 
been reached as to whether I should cross- 
examine, and if so, the nature, extent and 
manner of the cross-examination. 

Does that. answer your question, Red? 


MR. FORREST A. BETTS: I’m sure it 
does a very good job of answering it. 


MR. ROBERT VOGEL: What do you 
believe, Wayne, is the purpose or object 
of cross examination? 


MR. STICHTER: In undertaking the 
cross-examination of a witness, counsel 
should have a specific objective in mind, 
and should never lose sight of it. While 
your plan of cross-examination may lead 
the witness along devious paths and by- 
Ways so as to conceal from him your real 
purpose, you should nevertheless move 
steadily and resolutely in the direction of 
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your goal. If and when the objective has 
been attained, the cross-examination should 
cease, preferably on a high note. If and 
when it appears that the specific objec- 
tive can not be attained, or can be secured 
only at the cost of devastating intervening 
answers, the objective should be aban- 
doned, and the cross-examination either 
terminated completely or directed into 
some other channel where navigation ap- 
pears safer. 

While proper objectives in cross-exami- 
nation may be many and varied, they gen- 
erally can be classified as follows: 


1. ‘To secure from the witness facts 
which supplement, qualify, or ex- 
plain testimony given on direct, so 
as to throw a different light on such 
testimony. 


2. In those jurisdictions following the 
English rule as to the scope of cross- 
examination, to elicit new matters 
favorable to the  cross-examiner’s 
case. 

3. To discredit, or weaken the effect 
of, the witness’ story by compelling 
certain admissions of fact which are 
inconsistent with, or contradictory 
to, his direct examination, or which 
serve to show that the witness is mis- 
taken, or which prepare the way 
for the cross-examiner’s own evi- 
dence. 

4. To discredit or destroy the witness 
by showing him to be unworthy of 
belief. 


Frequently the cross-examiner will have 
several or all of these purposes in mind. 
Regardless of the particular purpose, the 
cross-examination should be confined so 
far as possible to questions which will pro- 
duce answers that will either: Establish 
facts that will prove harmless to the cross- 
examiner; or, establish facts favorable to 
the cross-examiner’s case; or, form the 
ground work for further interrogation de- 
signed to weaken or discredit the witness’ 
story; or, lay the foundation for impeach- 
ment of the witness; or, draw the jury’s 
attention away from the damaging phases 
of the direct examination. 

Generally speaking, the building up of 
the cross-examiner’s case by securing ad- 
missions of important material facts in cor- 
roboration is far more important than the 
negative effect of discrediting the witness. 
In the first place, it must be remembered 
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that one cannot paint his client white by 
merely painting the opponent’s witness 
black. Furthermore, while the cross-exami- 
ner may be able to discredit one witness, 
he may not be able to discredit other wit- 
nesses testifying to the same unfavorable 
facts. 


The cross-examiner may wish to prepare 
the minds of the jurors for certain testi- 
mony which he expects to adduce in chief, 
and to secure corroboration thereof from 
the witness; or, he may wish to show that 
the witness’ knowledge of the facts is in- 
accurate and unreliable. Questions de- 
signed to accomplish either of these pur- 
poses may safely be asked in those cases in 
which the cross-examiner is fully prepared, 
should the witness’ answers be unfavorable, 
to establish later, without question, that 
the witness is mistaken. (Illustrative of 
cross-examination for such purposes are the 
questions frequently asked in automobile 
collision cases as to the color or type of 
vehicles involved, the type or width of the 
road, the topography of the surrounding 
area, the position of the vehicles, and the 
like). 

If the avowed purpose of the cross-ex- 
aminer is to discredit the witness’ story, 
the cross-examiner should direct his in- 
quiries to such matters as: The witness’ 
lack of knowledge of the facts to which 
he has testified; the inadequacy of his fac- 
ulties of perception; his inability to re- 
member accurately; his difficulty in cor- 
rectly expressing what he has observed; his 
tendency to exaggerate the facts; his poor 
judgment in such things as time and dis- 
tance; or the improbability of the truth 
of his story in whole or in part. 

If the avowed purpose is to discredit the 
witness himself, the cross-examiner should 
direct his inquiries to such matters as: The 


witness’ activity in the case; his acquaint-— 


ance with, or relationship to, the party 
calling him; his interest in the result of 
the trial; his motives; his hostility or ani- 
mosity toward the cross-examiner or his 
client; his conviction of an infamous crime; 
or contradictory statements made previous- 
ly by the witness. 

If proper preparation has been made in 
advance of trial, and if careful attention 
is given to the witness during the direct 
examination, the cross-examiner usually 
can be fairly sure as to what matters may 
safely be inquired into on cross. Of even 
more importance is to know what not to 
ask. 
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In the cross-examination of a witness 
who is not a party, it generally is advisable 
to avoid questioning the witness with re- 
spect to his domestic relations, drinking 
habits, minor infractions of the law, or 
lack of education. Other “verboten” ques- 
tions are: “How do you know?”; “Why are 
you so sure?”; Can you give me one in- 
stance?”; “Will you please explain how 
you could see (or hear or know) what you 
have told us?”; “Why?” 

I hope I have answered your question, 
Bob, as to the importance of having a spe- 
cific objective in cross-examination. 


MR. OSCAR J. BROWN: Wayne, that 
last subject started me thinking about im- 
peachment. Are you for that? If you are, 
how do you go about it? 


MR. STICHTER: Well, Oscar, I 
should say there are four methods of im- 
peaching a witness: (1) by showing that 
he has previously made statements, oral or 
written, which are at variance with what 
he has testified to on direct examination; 
(2) by showing his interest, bias, or cor- 
rupt disposition; (3) by showing that his 
general reputation for truth and veracity 
in the community where he resides is bad; 
and (4) by showing that the witness has 
been convicted of an infamous crime (or 
a crime involving moral turpitude). 

In order to make admissible in evidence 
the contradictory statement of a witness 
not a party, a proper foundation must be 
laid on the cross-examination of such wit- 
ness. ‘This requires that the witness’ at- 
tention be specifically called to the precise 
statement, the time and place of its oc- 
currence, the identity of the persons pres- 
ent, and the circumstances under which it 
was made, and the witness must deny mak- 
ing such statement (or at least refuse to 
admit making it). 

Impeaching evidence usually will not be 
permitted on collateral matters; conse- 
quently, if the cross-examiner inquires as 
to collateral matters, he will be bound by 
the witness’ answers, and will not be per- 
mitted to rebut them. It is important 
therefore that the cross-examiner satisfy 
himself that the testimony which he seeks 
to elicit, with a view to contradicting it 
later, is material and relevant to the issues 
in the case. A good test is: Would the 
fact which the cross-examiner’s question 
seeks to elicit be admissible as to any issue 
in the case if it were offered in chief by 
any party? If it would not be admissible 
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independently, then it is a collateral mat- 
ter. However, in the application of this 
“collateral issue” rule, there is one issue 
that is not considered collateral, although 
it may have the appearance of such: The 
issue of bias, interest, or corruption of the 
witness. Indeed, no foundation need be 
laid on cross-examination in order to show 
bias, interest, or corruption if the impeach- 
ing evidence is of an objective fact, such 
as proof that the impeached witness was 
given a bribe to testify. But if the im- 
peaching evidence of bias, interest, or cor- 
ruption consists of a previous statement 
made by the witness, a proper foundation 
must be laid by interrogating him about 
it on cross-examination. 

No foundation need be laid on cross- 
examination in order to adduce proof as 
to the bad reputation of the witness. How- 
ever, a foundation must be laid in order 
to show the conviction of a crime. 

No foundation need be laid in order to 
impeach a party litigant, but sometimes it 
will be found advantageous to do so. Con- 
fronting the party litigant with a self-in- 
criminating statement, and then calling 
upon him to affirm or deny it categorically, 
may serve to impress indelibly upon the 
minds of the jurors the unreliability of 
such party’s testimony generally. 

If a witness or party on cross-examina- 
tion should attempt to dodge an inquiry 
as to whether he has previously made a 
contradictory statement which the cross- 
examiner feels assured he can prove, the 
cross-examiner should persist in his deter- 
mination to compel the witness to give an 
unequivocal “yes” or “no” answer. If 
neither can be obtained, an “I don’t re- 
member” or “I couldn’t say” repeated sev- 
eral times will suffice. Anything short of 
an unequivocal “yes” will permit the in- 
troduction later of the contradictory state- 
ment. 


MR. LAMAR CECIL: Wayne, you’ve 
covered these preliminary matters leading 
up to the actual examination very thor- 
oughly. I wonder if you’d give us your 
views as to what you think is the best 
manner and technique of the actual cross 
examination of the witness so that the very 
best result may be obtained. 


MR. STICHTER: Your question, as I 
understand it, Lamar, is as to the style, 
manner and technique of cross-examina- 
tion. We all recognize that each trial law- 
yer has an individual style of his own 
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which he varies to suit the occasion and 


the circumstances. What is an effective 
style for lawyer A may not be for lawyer 
B, and vice versa. There are, however, 
certain “tried and tested” principles which 
should govern every cross-examiner regard- 
less of his individual style. 


If a jury verdict is to be won, trial coun- 
sel must sell his case to the jury. To make 
this sale, counsel must employ the art of 
salesmanship—and except perhaps for the 
final arguments to the jury, it generally 
should be salesmanship of the low pressure 
type. If counsel incurs the displeasure of 
the jury, or loses their respect, his task is 
infinitely greater. The jurors, as observers 
and arbitrators of a contest, demand fair 
play on the part of the participants in that 
contest, even though they themselves in 
their deliberations upon a verdict may 
prove to be manifestly unfair. They ad- 
mire a courageous fighter, but they expect 
that he will not hit below the belt, and 
that he will maintain both dignity and 
self-control. They instinctively rebel against 
any trickery on the part of counsel except 
when directed toward a proven villain 
whom they wish to see tricked and pun- 
ished. They have a natural sympathy for 
the underdog, and as between the average 
witness and the cross-examiner, the witness 
is the underdog. They are quick to detect 
hypocrisy, hokum and insincerity. 

These observations with respect to the 
psychology of a jury make clear what the 
manner and behavior of the cross-examiner 
must be if he is to make his cross-exami- 
nation effective with the jury. First of 
all, the cross-examiner should be courteous 
to the court, to the jury, and to the wit- 
ness—so long as the witness’ demeanor 
gives him any claim to courtesy. Remem- 
ber, courtesy always pays. 

Furthermore, the attitude of the cross- 
examiner toward the witness should be one 
of absolute fairness. The going may get 
rough, you may drive your witness into a 
corner and severely pummel him, but you 
should not fight unfairly or take an un- 
just advantage of the witness. Misleading 
questions, double-barreled questions, ques- 
tions that are difficult to understand, 
should be carefully avoided. Let the ques- 
tions be so clear and direct that the jury 
can readily comprehend them and will as- 
sume that the answers of the witness are 
made with a full understanding and ap- 
preciation by him of the meaning of the 
questions. 
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This attitude of fairness not only makes 
a desirable impression on the jury, but it 
is reasonably calculated to secure favorable 
responses from the witness. It must be 
borne in mind that the witness has prob- 
ably been warned about the cross-examina- 
tion he must face. He may have built up 
an antagonism against the cross-examina- 
tion. He at least has steeled himself for 
a possible hostile inquiry. He is determined 
to justify and reinforce what he has said 
on direct. If the attitude of the cross-ex- 
aminer is hostile or belligerent, the witness 
will be defiant, mentally at least. If the 
attitude toward him is courteous and con- 
cilatory, perhaps the witness may be in- 
duced to answer fairly and frankly. How- 
ever, if the witness should manifest any 
hostility or belligerence, fair and courteous 
treatment on the part of the cross-examiner 
will put the witness in a bad spot: The 
jury may conclude that the witness’ unjus- 
tified attitude is due to some bias, interest 
or other improper motive on his part, and 
that it should be discounted accordingly. 

Do not distort or misquote the witness’ 
answers, and do not put a false construc- 
tion on his words; the jury will resent it, 
and will mentally rush to his defense. In- 
sulting and humiliating questions and 
browbeating tactics usually do more harm 
than good. Sarcasm should be used spar- 
ingly, and then only when the witness has 
“asked for it.” 

While being courteous and fair to the 
witness, the cross-examiner should exhibit 
firmness and control. He should insist 
upon getting direct unequivocal answers 
to direct, understandable and _ relevant 
questions. He should control the cross-ex- 
amination by rigidly confining the witness 
to responsive answers. He should not, as 
a rule, permit the witness to volunteer in- 
formation or to explain or elaborate on 
his answer. Any attempt at explanation 
can be repelled by merely saying: “Never 
mind explaining that now, you may ex- 
plain that on redirect examination if Mr. 
B (opposing counsel) desires you to do 
so.” 

The most important control to exercise 
is that of self-control. The cross-examiner 
must exhibit such coolness and calmness as 
will command the respect of the jury and 
engender confidence in him. On proper 
occasions counsel may simulate anger, may 
pretend surprise, or may assume righteous 
indignation. But lose his temper? Never! 

The cross-examiner must also exhibit 
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courage under fire. When answers to his 
questions prove unfavorable he should not 
manifest his concern and he should not 
be deterred from completing what he 
knows to be a well conceived and _ thor- 
oughly prepared plan of cross-examination. 
When necessary to undertake a type of 
cross-examination which the cross-examiner 
knows will be resented by the jury, and 
perhaps by the court, until a complete 
revelation has been made, the cross-ex- 
aminer must have the courage and forti- 
tude to pursue the inquiry to its logical 
end, firmly, relentlessly and fairly. 

Cross-examination designed to show bias, 
interest or corrupt disposition should be 
accomplished by short, direct, unequivocal 
questions which show, by their content and 
the assurance with which they are asked, 
that the cross-examiner is possessed of the 
information which the questions suggest; 
usually in such cases, the more rapid the 
questioning, the more honest and reveal- 
ing will be the answers. Cross-examination 
designed to impeach the witness through 
the use of a contradictory statement should 
proceed carefully with a view of commit- 
ting the witness definitely on the subject 
matter of the impeaching evidence. ‘The 
questions should be asked in a casual man- 
ner sO as not to warn the witness of the 
approaching storm. Once the witness has 
definitely committed himself on the facts, 
he may then be asked whether he has al- 
ways had that understanding of the facts 
and whether he has ever expressed a con- 
trary view. This may be followed by still 
another inquiry as to whether he has ever 
told anyone at any time, orally or in writ- 
ing, any different view of the facts. The 
witness having answered “no”, it is now 
time to confront him with the contradic- 
tory statement. This confrontation should 
be done very deliberately, and with an 
emphasis that will rivet the jurors’ atten- 
tion to the impeaching data, and impress 
them with its importance. The cross-ex- 
aminer should insist on an unequivocal 
answer from the witness as to whether he 
did or did not make the statement attrib- 
uted to him. 

While it is important to the cross-exami- 
ner to instill in the jury confidence in the 
cross-examiner’s knowledge and skill, he 
should avoid the danger of being “over- 
smart.” The cross-examiner should be care- 
ful not to parade his expert knowledge; 
the jury may take a notion to humble him. 
Admissions obtained from a witness by an 
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over-smart attitude are apt to be consid- 
ered by the triers of the fact as indicating 
not the unreliability of the witness but the 
cleverness and sharpness of the lawyer. Such 
answers are not likely to be very persuasive 
with the jury. Keep in mind that “mod- 
esty is becoming.” 

The cross-examiner should resist at- 
tempted interruptions by opposing counsel 
or any speeches in support of objections; 
such interruptions may either suggest to 
the witness what his answer should be, or 
may give him a breathing spell in which 
to weigh and consider his answer. 

As suggested earlier, Lamar, the cross- 
examiner should strive for some definite 
goal of substantial value, and when that 
has been accomplished he should quit. He 
should refrain from efforts to contradict 
the witness on trifling or picayune matters. 
Make your big points, avoid small tri- 
umphs, quit on a high note. 

Timing the beginning and closing of the 
cross-examination is a factor deserving of 
more consideration than is frequently 
given. If the witness is turned over to 
you for cross-examination within a few 
minutes of a noon or evening recess, and 
the cross-examination is expected to con- 
sume quite some time, it is well to suggest 
to the court, or even request, that the 
cross-examination be deferred until recon- 
vening. Once the cross-examination is un- 
dertaken, it is desirable to complete before 
the noon or evening recess the particular 
phase of the interrogation you are then 
conducting; otherwise, the witness may be 
so rehabilitated during the recess as to 
undo much of the good you have accom- 
plished. The cross-examination following 
the recess might well be directed along 
lines different from that touched upon be- 
fore the recess. You should also save for 
the session after recess something that 
promises to score a hit—something that will 
enable you to finish the cross-examination 
of the witness on a high note. 

The qualifications of an effective cross- 
examiner are many. It has been said that 
“the successful cross-examiner must com- 
bine within himself a profound under- 
standing of psychology, an alertness to dis- 
cover the strengths and weaknesses of wit- 
nesses, a comprehensive knowledge of law, 
science, literature and current affairs, a 
temper which will withstand any strain 
that may be put upon it, an accurate mem- 
ory, a genius for apt expression, and an 
ability to make instantly the vital decisions 
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upon which the success or failure of the 
inquiry may depend. Added to this, he 
should possess a personality and manner 
which so operate that while he demolishes 
testimony or destroys witnesses, he never 
offends either the court or the jury.* 

Fortunately for most of us, this phenom- 
enon is seldom encountered in our every- 
day practice. Any lawyer with the usual 
educational background, a fair amount of 
native ability, an abundance of common 
sense, a temperament for trial work, and 
a willingness to devote himself to careful 
and conscientious preparation can become 
a successful cross-examiner. 


MR. OSCAR J. BROWN: Now, Wayne, 
before you quit, can you give us any spe- 
cific examples on “don'ts” to cross exami- 
nation. 


MR. STICHTER: With your permis- 
sion, Oscar, I should like to close this dis- 
cussion by telling about an actual case 
which illustrates pretty well, I think, how 
not to cross - examine and the disastrous 
consequences of asking questions that 
should not be asked. 

One Hobek sued James Kugeman, his 
former partner, to recover certain assets of 
the partnership business which he alleged 
Kugeman had wrongfully converted to his 
own use. At the time of the trial, the two 
men were bitter enemies. Kugeman for 
years had been a local political leader of 
considerable influence and rather unsavory 
reputation. Hobek knew all about Kuge- 
man’s corrupt practices and was prepared 
to expose him, once the opportunity was 
presented. In broken English, Hobek on 
direct examination testified to the specific 
items of partnership business for which 
Kugeman had failed to account, and he 
made clear that these items were wholly 
unrelated to any of Kugeman’s political 
grafting. Hobek’s testimony had the ring 
of sincerity. His broken English and 
bluntness helped rather than hurt him. 
Kugeman’s attorney was one of those law- 
yers who feels an obligation to cross-ex- 
amine on everything. After a rehashing 
of each of the matters which Hobek had 
mentioned on direct, the cross-examination 
of Hobek proceeded as follows: 


“Q. Mr. Hobek, you said, didn’t you, 
that none of these matters about 
which you testified related to Mr. 


*Quoted from F. X. Busch “Law and Tactics in 
Jury Trials,” pages 458-459. 
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Kugeman’s private business? 
“A. Yes, dot’s vot I said. 
And you characterized that busi- 
ness as ‘grafting’? 
“A. Yes, dot’s vot I said and dot’s vot 
it vas. 
Now, as a matter of fact, Mr. Ho- 
bek, you don’t know of your own 
knowledge that Mr. Kugeman ever 
participated in any political graft 
of any kind at any time, do you? 
“A. Vell, I never see him take any 
money, if dot’s vot you mean; but 
I see de money after he take it 
and show it to me, and I know vot 
he tell me, and dot’s enough for 
me to know. 
What do you mean that you saw 
the money after he took it? How 
could you tell where the money 
came from? 
“A. By vot he himself tell me, dot’s all. 
“Q. Well, now, you just name one in- 
stance where Kugeman showed 
you any money and told you where 
and how he got it. Give us the 
time and place and tell us about 
one such occurrence, if you can. 
“A. Alright, I'll tell you von. You re- 


member four years ago, in March 
I tink it vas, ven de Ogden Gas 
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Bill pass de legislature, and all de 
newspapers holler dere is graft 
paid to put it over? Vell, on Fri- 
day night ven Jimmy come back 
from Springfield, he come into the 
office—it’s about half-past eight. 
Jimmy’s werra happy. He slap me 
on de back, and he say, ‘Ole man, 
look here, I knock your eye out.’ 
And he take from inside pocket 
a big roll of bills dot tik (indi- 
cating a spread of his fingers of 
about two inches) and he shake 
em in my face. I see de outside 
one is a tousand dollar bill, and I 
say, ‘Jimmy, vere you get it?’ and 
den Jimmy he shake de bills right 
under my nose, and he say ‘Get 
vise, old man, get vise; Smell de 
gas, smell de gas.’ Now, dot’s von 
time I know someding. Now if you 
vant, I tell you about anoder 
time.” ** 


FINIS 


MR. OSCAR J. BROWN: Thanks a lot, 
Wayne, for a very enjoyable discussion. 

Now, Bob Vogel, we are going to be 
interested in the Vogel technique of pre- 
paring witnesses for trial. 


**F. X. Busch “Law and Tactics in Jury Trials”, 
page 469. 


Preparation of Witnesses for Trial 


(Horse-shedding the Witnesses) 


L. H. Voce. 
Chicago, Ill. 


HOSE whose experience in the trial 

of causes dates back to the “good old 
days” will understand the refinements in 
nomenclature resulting from the interfer- 
ence with the science of justice by high- 
minded and good-intentioned but naive 
and inexperienced crusaders. In recent 
years it would seem that these social serv- 
ice workers in the law, who themselves have 
never tried a litigated case, are attempting 
to make every man his own lawyer. Their 
theory of the ideal technique of arriving 
at justice and right is to call in all persons 
supposedly having knowledge, even by 





hearsay, throw their testimony in the hop- 
per without any precise knowledge of its 
character or the facts to which any witness 
will testify, turn the crank, and by some 
magic of the law, justice invariably will 
result. 

Those of us who have had a third of a 
century or more of experience in the legal 
jousting places know that just verdicts are 
not thus reached. Too often, however, our 
anguished cries of objection are drowned 
out by the din of the novice and the 
starry-eyed idealist, with the result that the 
salutary procedures of surprise, artful 
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cross-examination to elicit the truth, and 
the technique of the true artisan to expose 
sham and fraud, known to the courts 50 
years ago, have in large measure been 
thrown in the discard. 

The true preparation of a witness for 
trial as we know it in our state originated 
during the days of the circuit riders, when 
the lawyer would meet his client and his 
witnesses for the first time on the eve of 
trial. The court houses and facilities of 
those days did not permit a private con- 
sultation room in which the witness, awed 
by subdued lights, thick carpets and a pre- 
tentious aura of dignity, might be private- 
ly interviewed and cautioned against the 
unethical, dishonest and unfair tactics 
which he must invariably face from the 
opposition upon the trial. The lawyers, the 
clients, and the witnesses came to the place 
of trial on horseback. It was customary 
to meet in the shed provided for the con- 
venience and comfort of the steeds, and it 
was there that the work of the preparation 
of the witnesses for trial was done. It fol- 
lows that such oldtimers as Clarence Heyl 
and others of my old friends in central 
Illinois understand best the technique of 
the preparation of a witness by the title 
“horse-shedding.” 

No lawyer embarking upon the uncer- 
tain sea of litigation is worthy of his salt 
or discharges his obligation to the court 
and to his client unless, prior to trial, he 
personally interviews and observes the wit- 
nesses whom he will be required to use. 
One of the most important aspects of prep- 
aration is to see what the witness looks like 
and what his demeanor is likely to be dur- 
ing the course of his testimony. An over- 
dressed, bejeweled witness is as dangerous 
to the cause of a litigant as is a slovenly, 
unkempt one. Before a witness has spoken 
one word he has been introduced to the 
jury visually, and it is not infrequently 
true that such an introduction destroys him 
before a single word of evidence is given. 

A classical example of this truism is the 
story of the cross-examination of a witness 
by the late Clarence Darrow. He was a 
bleary-eyed, bulbous-nosed, disheveled per- 
son, obviously a confirmed alcoholic. ‘The 
story which he told seemed to have made 
an impression on the jury as it was un- 
folded. Darrow, believing that the first 
impression, the visual introduction of the 
witness to the jury, had been overcome, 
cross-examined only as follows: “Stand up. 
Turn to the right.” The witness looked 
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through his tangled hair at Darrow with 
surprise. Darrow continued: “Now turn 
around to the left.” The witness complied, 
still staring at Darrow with apprehension. 
Darrow then concluded his cross-examina- 
tion by stating: “That is all. I just wanted 
this jury to get a good look at you.” 


With this in mind, trial counsel should 
not hesitate to suggest a change in attire, 
the removal of jewelry, and even that the 
witness wash behind his ears, if necessary. 
Mink coats and five-carat diamonds ought 
to be left outside of the courtroom, as well 
as dirty faces and sporty clothes. 

One is confronted constantly with di- 
verse personalities. It is seldom that the 
witnesses are intelligent, straight-forward 
persons who can, in a restrained and frank 
manner, tell a connected and logical story 
of what they know. The personalities of 
witnesses run the gamut from the arrogant, 
cocksure individual to the “timid Tillie” 
who under the slightest stress forgets his 
own name. ‘Trial counsel has the job of 
remolding to some extent the personali- 
ties of such witnesses. An effective method 
of accomplishing this result is vigorously 
to cross-examine the impudent witness, 
pointing out the obvious mistakes, and 
suggesting to him that his attitude will be 
most harmful to your cause. The timid 
witness should be told that no harm can 
result to him from his appearance in court 
and his relating the facts within his 
knowledge. A considerate attitude should 
be employed, and such a witness made to 
understand that his problems are fully ap- 
preciated. If, after all of this has been 
done, the witnesses persist in being arro- 
gant or timid, unless they are absolutely 
essential to the case, they should be told 
to go home, because as surely as the night 
follows the day the effect of such witnesses 
upon a jury can be nothing less than 
harmful. 

Most of the witnesses met by the trial 
lawyer are appearing in court for the first 
time. They have little, if any, understand- 
ing of procedure. Unless they are made 
familiar with it they are likely to become 
confused and the effect of their testimony 
destroyed. It is, therefore, advisable fully 
to explain to the witnesses the procedure 
to be expected in the trial of the case. This 
should be done in some detail, even in- 
cluding the recesses frequently taken dur- 
ing the course of the trial. Even this un- 
important detail becomes confusing to a 
witness untutored in the doings of courts 
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and lawyers. A witness who, in the mid- 
dle of his testimony, is told that the court 
is taking a recess may wonder whether or 
not something that he has said or done 
has prompted the court to retire to cham- 
bers to ponder upon strange methods of 
punishment to be meted out to him. 


A witness should be advised the manner 
in which questions should be answered; 
that is, that the brief answer without ex- 
tended explanation is desired. Too many 
witnesses appear in court and feel that the 
desired “yes” or “no” answer does not suf- 
ficiently demonstrate the depth of their 
intellect or the acuity of their perception. 
They should be cautioned against argu- 
ment with opposing counsel and made to 
understand that the argument of the case 
is the business of the lawyer and not the 
witness. 

Another fault of witnesses not uncom- 
monly observed is the habit of asking 
questions during the examination. The 
witness should be instructed not to answer 
a question by asking one. This conduct 
gives the appearance of an_ untruthful 
witness, verbally fencing to avoid telling 
the facts. If the witness does not under- 
stand the question he should so state and 
request that it be re-stated or read to him 
by the court reporter. In similar vein is 
the habit of some witnesses, particularly 
during cross-examination, frequently to 
look in the direction of the lawyer who 
has called him. The natural inference 
which a jury might draw from such con- 
duct is either that the witness is getting 
signs or instructions or that he is anxious 
as to how he is faring. A witness should 
be cautioned to maintain a respectful atti- 
tude toward the court and opposing coun- 
sel. No witness is harmed by the custo- 
mary use of the word “sir.” Thus, the ques- 
tion is much better answered “No, sir” or 
“Yes, sir” than “Absolutely,” “Positively,” 
or worst of all, some wisecrack such as 
“What do you think?” 

The preparation of an expert witness 
frequently requires no more than a clear 
understanding of the subject matter of his 
testimony. ‘This is true because the expert 
in most instances has had courtroom ex- 
perience before he is met. It is not my 
intention to infringe upon the private pre- 
serve of Lamar Cecil. However, I believe 
it would not be amiss to point out at this 
time one of the faults occasionally encoun- 
tered in the testimony of experts. Ob- 


viously it is the lawyer’s obligation in 
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qualifying the expert to establish that he 
belongs to and is active in the learned so- 
cieties or organizations composed of ex- 
perts in his field. There is an end to 
this, however, and when the principal ele- 
ments of qualification have been given, it 
is suggested that the witness might well 
add that he belongs to other organizations 
or has contributed writings to other pub- 
lications all of lesser importance than 
those itemized. An example of the error 
in long and extended testimony of qualifi- 
cations is here submitted. The late John 
Bloomingston of Chicago was confronted 
by a medical expert of considerable re- 
nown. Mr. Bloomingston’s opponent took 
about 15 minutes to qualify him, having 
him go into the minutest detail with re- 
spect to the various organizations to which 
he belonged, his contributions to the litera- 
ture of his profession, etc. ‘The witness’ 
testimony was devastating to Mr. Bloom- 
ingston’s case. He was the kind of witness 
who could not be shaken on cross-exami- 
nation regarding the substance of his tes- 
timony. Mr. Bloomingston’s cross was 
only as follows: “Mr. Witness, I did not 
hear what you said about your qualifica- 
tions, the societies that you belong to and 
the like. Would you please repeat them?” 
There followed a repetition of the fifteen 
minutes dissertation by the witness upon 
his qualifications, at the end of which Mr. 
Bloomingston closed the cross-examination 
with the question, “And are you also an 
Elk?” This one performance saved Mr. 
Bloomingston’s client many thousands of 
dollars, as it gave the jury the impression 
that the witness was a mere braggart and 
could not be such great shakes as an ex- 
pert, otherwise he would not have at- 
tempted to impress them as he did. 

The subject matter of the witness’ evi- 
dence is important. The fact that it is 
mentioned this late in these comments does 
not indicate that a review of the witness’ 
story is of lesser consequence than other 
matters referred to heretofore. It is as- 
sumed that a proper preparation and in- 
vestigation of the case has been carried 
out. This having been done, there will 
be at hand the written, signed statements 
of the witnesses or a transcript of court 
reporter’s notes of the original interview 
with them. Not infrequently in modern 
practice is it true that discovery or condi- 
tional depositions have been. taken. Tran- 
scripts of these depositions must be avail- 
able. Contrary to the generally approved 
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and accepted practice among trial lawyers, 
it is suggested that, at least in the early 
stages of the conference with the witness, 
he should not be permitted to read from 
such statements or transcripts. I believe 
that a better procedure is first to ask the 
witness what he knows of the occurrence 
or transaction and let him, in his own way, 
in narrative form, report his recollection. 
During this narration the statement or 
transcript should be followed, and where 
departures appear they should be noted. 
At the end of the narration the lawyer 
should ask questions designed to draw the 
witness’ attention to the discrepancy or in- 
consistency. It is fatal, in my opinion, in 
many instances, to state to the witness what 
the fact is presumed to be. Rather the 
subject should be covered in question form, 
as: “Was Jones going north; or wasn’t it 
true that he was traveling south?” In this 
fashion, most witnesses will recall the facts 
with reasonable accuracy. ‘The reason for 
the suggested practice is that, if a witness 
in the interview before trial is required to 
recall the events as he saw and heard them, 
confusion between some misstatement of 
more or less minor character is avoided 
and the witness’ attention directed to what 
he saw and heard rather than what he said 
about it sometime later. One of the surest 
ways of presenting a confused witness to 
a jury is to have him, during his testimony, 
attempt to recall what he has said about 
the occurrence, as distinguished from what 
he remembers as having taken place at the 
time of the occurrence or transaction. I 
believe that in most instances if this prac- 
tice is followed confusion will be avoided 
and the witness will present a connected 
and logical story. It is in the exceptional 
case, where there is a complete lack of 
memory, that the witness should be per- 
mitted to review his statement or the tran- 
script of his interview or his deposition. 
Moreover, if it is made clear to the witness 
that he is required to tell the truth as he 
recalls it, he will not falter on cross-exami- 
nation when asked what occurred during 
the course of the interview with counsel. 
He will remember that questions were 
asked rather than statements made, that he 
is testifying from his memory, and that it 
was not necessary to refresh his recollection 
from any papers in the lawyer’s file and 
which are not shown to the jury. 
Stereotyped questions and answers pre- 
pared in advance and rehearsed until the 
Witness is letter-perfect most usually con- 
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stitute an atom bomb which will com- 
pletely disintegrate your client’s case. A 
few lawyers follow this practice despite the 
untoward results. Many faults in the 
practice are obvious. The outstanding dif- 
ficulty which comes to mind from such 
procedure is that the trial judge may not 
like the form of a question or the respon- 
siveness of an answer and sustain an ob- 
jection to it, whereupon the witness is left 
high and dry with no answer to the 
amended question not within his cate- 
chism. 

Under these circumstances it is, of 
course, necessary that the subject matter 
upon which the witness may be uncertain 
be covered more than once. It is, how- 
ever, very dangerous to pound a single 
proposition into such a witness’ head. In 
testimony of this thesis, I submit the dis- 
comfiture of my former partner and your 
brother, the late esteemed and respected 
Ralph Potter. He was defending a _per- 
sonal injury action in which the plaintiff, 
a small boy, had lost a leg as the result 
of becoming entangled in the wheels of a 
truck. The principal issue on the question 
of negligence was the speed at which the 
truck was traveling at the time of the oc- 
currence. ‘The driver of the truck was a 
Swedish fellow of limited intelligence. In 
Mr. Potter’s first interview with him it was 
impossible to get him to make a definite 
statement regarding speed, despite the fact 
that several disinterested witnesses were 
prepared to testify that the speed was 
about 15 miles an hour. ‘There was as- 
signed to Mr. Potter an enthusiastic per- 
fectionist in the preparation of cases for 
trial. For a period of several days the 
driver of the truck was subjected to vigor- 
ous examination by Mr. Potter’s assistant, 
with constant repetition of the speed at 
which the truck was traveling. As the trial 
neared, it seemed that the witness had fi- 
nally comprehended the necessity of testi- 
mony of a more or less definite rate of 
speed. The case was tried before the late 
Judge David, a person of notoriously iras- 
cible disposition, and a jury. The disin- 
terested witnesses were called and _ told 
their stories in satisfactory manner, and 
the time came when the driver was re- 
quired to testify. With somewhat of a flour- 
ish he was called to the stand by Mr. Pot- 
ter. Having been sworn, he took his seat 
and the direct examination proceeded as 
follows: 

“Mr. Potter: Will you tell your name to 
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the Court and jury. 
“The Witness: I tank not more as 15 
miles a hour. 


“Mr. Potter: If your Honor please, the 
defense would like a short recess. 

“Judge David (leaning over the bar): I 
should think you would.” 

Needless to say, the matter was “amic- 
ably adjusted” without further trial. 

In those instances where physical evi- 
dence consisting of plats or photographs 
is to be used, the witnesses should be made 
completely familiar with them. It is most 
embarrassing to have two witnesses appear- 
ing for the same side identify a photo- 
graph or a plat in a grossly different man- 
ner. For instance, a photograph of an 
intersection taken with the camera facing 
the east should so be described by all wit- 
nesses—not with one witness saying the pic- 
ture is taken looking east, another that it 
is taken looking west, etc. Occasionally it 
is necessary that a witness who is a stranger 
to the locus of the occurrence be sent or 
taken to the scene in order that he may 
refresh his recollection regarding the place 
where he was standing, the direction of 
travel of the vehicles, the fixed objects, 
traffic signs, street lights, and the like. 

It is usually unwise to interview the wit- 
nesses in a group. Cross-examination will 
develop such a fact and if it should ap- 
pear that all of the witnesses have met at 
a single time with counsel, the impression 
is left that they all got together and ar- 
ranged a story consistent with the inno- 
cence or guilt of the defendant. Don’t be 
concerned with minor discrepancies be- 
tween the stories of the several witnesses. 
The fact that minor discrepancies do ap- 
pear is the surest evidence that the wit- 
nesses were not coached and that they are 
telling the story of their independent recol- 
lection, unrehearsed and uncoached. When 
estimates of distances, measurements, rates 
of speed and the like are material, it is 
extremely unfortunate if the witnesses at- 
tempt to be precise. No man can accurate- 
ly determine without measurement the dis- 
tance across a street, the length of skid- 
marks, etc. It follows that in testifying 
the witnesses should be warned against any 
such exact testimony, and it should be 
suggested to them that their evidence is 
their best estimate and judgment of the 
things of this character about which they 
testify. 

In most instances the witnesses must be 
prepared to withstand cross-examination. 
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Some authorities on the subject advocate 


a rehearsal of the anticipated cross. It is 
suggested that this is an improper ap- 
proach to the problem. What has been 
said heretofore regarding stereotyped ques- 
tions and answers in direct examination 
applies as well to cross-examination. It is 
sufficient in the ordinary case that the wit- 
ness have a reasonably clear recollection 
of what he saw and heard. With such a 
recollection, cross-examination cannot 
harm him. 


The witness should be told that he will 
be required and is required to tell the 
truth. It is usually advisable to close the 
interview with an admonition that your 
side of the case does not want anything 
but the truth and that the witness should 
approach his testimony with that in mind. 
Occasionally a cross-examiner will ask the 
witness what he was told by the attorney. 
Inasmuch as the admonition referred to 
heretofore is the last thing given to the 
witness, he is most likely to remember it 
and when he reepats it, it can have noth- 
ing less than a good effect upon a jury. 

The interview with the witnesses should 
be a completely frank discussion. Any ap- 
pearance of clandestine meetings or secret 
conversations should be avoided. In this 
manner the witness feels that counsel is 
fair and honest, and he is not so likely to 
fall into the old trap of denying that he 
had discussed the matter with others. He 
should be warned that such question may 
be asked him and that he must make a 
completely truthful statement regarding it. 
In this connection, he should be warned 
of the distinction between discussing the 
case and discussing his “testimony.” A wit- 
ness does not discuss his testimony as such 
in the interview with the lawyer. He is 
discussing the facts as he recalls them and 
as he knew them at the time of the oc- 
currence or transaction. This should be his 
testimony if the opportunity arises on 
cross-examination. 

In some of the states the fact of insur- 
ance in casualty cases is not permitted to 
be shown. If this fact is designedly put 
in evidence, it constitutes reversible error. 
On the other hand, if the fact of insurance 
inadvertently creeps into the evidence, it is 
generally held not to be error. It follows 
that the witnesses having knowledge that 
an insurance company is defending the 
case should be told that the law will not 
permit the plaintiff's attorney to ask such 
a question, but that if such question is 
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asked, to permit the attorney an opportun- 
ity to object. They should be warned 
against the inadvertent injection of insur- 
ance in their testimony. Not infrequently 
an unwary witness will be asked on cross- 
examination whether or not he talked with 
someone shortly after the accident, and if 
so, who that person was, and as a result 
of counsel’s failure to impress upon him 
the possibility of such an inadvertence he 
is likely to say “the man from the defend- 
ant’s insurance company.” 


A witness should be warned against 
cross-examination upon a discovery depo- 
sition or conditional examination. It is 
presumed that in your interview with the 
witness you have followed a transcript of 
such deposition and by questions have 
brought the witness’ story into reasonable 
consistency with his testimony previously 
given. He should be told that he may be 
asked questions regarding his previous evi- 
dence, that if he remembers the circum- 
stances he should admit the giving of any 
particular answer; if he does not recall it, 
he should so state, and if the opportunity 
is presented on cross-examination he 
should say that he told the truth at the 
time of the taking of the deposition as 
nearly as he remembered it. If such an 
opportunity is not presented in cross, he 
should be prepared to give a similar an- 
swer on re-direct examination. The same 
applies to statements taken by the adverse 
party in the investigation, if you are able 
to learn of them. 


Finally, after all of the witnesses have 
been interviewed, it must be determined 
which are absolutely essential to the de- 
fense and which are merely corroborative. 
If one of them is likely to make a bad 
witness or for any reason is likely to “fall 
to pieces,” it is better not to use him, and 
on this question all doubt should be re- 
solved by sending him home. More cases 
are lost by over-trying them than by under- 
trying them, and a bad witness, particu- 
larly for a defendant, may undo the favor- 
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able testimony and appearance of any 
number of good witnesses. 

After having selected those witnesses 
who will be used upon the trial, it is ad- 
visable to determine which of them are 
likely to make the best impression. Hav- 
ing made this determination, the order of 
proof should be considered. The case 
should be opened with a strong witness, 
for in this manner a favorable impression 
will be had upon the jury at the outset. 
The trial should conclude with a strong 
witness, as it is the last witness who is most 
likely to be remembered by the jury in 
detail. 

Having done all of the things suggested, 
and in addition followed your own tech- 
nique in the preparation of witnesses for 
trial, having spent endless hours in cover- 
ing the facts separately with each witness, 
you will go into court in a case involving 
a herniated nucleous pulposus between the 
fourth and fifth lumbar vertebrae, pro- 
duce your evidence, pray during all of the 
trial, and in the end some upstart plain- 
tiff’s counsel will take you for a hundred 
thousand dollars. 


MR. OSCAR J. BROWN: Thank you, 
Bob Vogel, for a job well done, under dif- 
ficult circumstances. I think we can go 
back and report to your father that you 
did do very well. 

Red Betts would like to close the dis- 
cussion so far as the formal portion of the 
program is concerned. Red, what are you 
going to tell us preliminary about what the 
scope of your topic is? 

MR. FORREST A. BETTS (Los An- 
geles, California): Well, the scope, Oscar, 
is “Defense Jury Argument Which Would 
Tend to Defeat the High Verdict.” I have 
thought two or three times since I got here 
that if we should be caught short for time 
this morning, I might have to sort of sum- 
marize this speech and I could do so by 
saying, “I don’t know.” Probably when 
I get through, that’s what all of you will 
conclude anyway. 
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Defense Jury Argument Which Would Tend to Defeat the High 
Verdict 


Forrest A. Bretrs 
Los Angeles, California 


When I accepted this assignment I real- 
ized that it was a very difficult and inter- 
esting problem. I have concluded that the 
subject cannot be successfully or properly 
confined to the actual argument to the 
jury. To be successful there must be a 
more accurate comprehension among the 
public at large than the fact that in per- 
sonal injury cases where it becomes neces- 
sary to give damages, the award must not 
be more than is reasonable as a pecuniary 
compensation for those injuries if any 
proven by a preponderance of the evidence 
to have practically resulted from the acci- 
dent in question. 

To put it another way, the public from 
which the jurors are selected should have 
a rather accurate comprehension of fact 
that the cost element of large verdicts is 
borne by the automobile owner, insurer, 
insured, insurance buying public, rather 
than defendant or the defendant insur- 
ance company. 

In other words, there should be more 
widespread knowledge of the fact that in- 
surance merely spreads the losses among 
the insurance buyers and that it is not the 
insurance company which pays. It has 
been said that the argument to the jury 
starts with the calling of the case and closes 
only as counsel bows respectfully and 
prayerfully as the jury departs for its de- 
liberations. I believe the scope of the ar- 
gument of this very vital issue is even 
greater than has been indicated above and 
as has been stated by a number of the 
speakers here yesterday. The scope is 
greater and depends on a more adequate 
knowledge by the jurors of exactly what 
they are doing. 

MR. BROWN: Red, there ought to be 
some starting point to the actual approach 
to the defense counsel’s problem of jury 
argument in the case. What have you got 
to say about it? 

MR. BETTS: Yes, that is true. There is 
a starting point. ‘The number one chal- 
lenge to defense counsel is whether or not 
to argue at all the issue of damages. There 
is always involved in the determination of 





this problem the necessity of weighing the 
issue of damages and the liability even 
though theoretically the two issues are said 
to demand separate consideration and de- 
termination, we know that actually the is- 
sue of liability is affected and sometimes 
afflicted by the severity of the injury and 
by the testimony given in proof or disproof 
of the claimed injuries. Generally speak- 
ing, it might be said that if the issue of 
liability is strongly balanced against the 
defendant, then he must argue damages. 

On the other hand, if the issue of liabil- 
ity is strongly balanced in favor of the de- 
fendant, usually no good purpose is ac- 
complished by arguing damages at all. 
Some lawyers under such circumstances re- 
fuse even to introduce medical testimony 
in support of defensible contentions 
against plaintiff's claims of injury. This 
position is taken upon the theory that even 
to argue the issue of damages may weaken 
an already strong liability defense. 

MR. WAYNE E. STICHTER: Red, I'm 
sure that we've all faced that problem from 
time to time and many times have argued 
liability without even mentioning the issue 
of damages. However, this morning I 
think that we contemplated in the matter 
that you are talking about, the necessity 
of actually arguing damages. What can 
you tell us about that? 

MR. BETTS: I wish that it were within 
my power to impart some general rules of 
argument for argument which could be 
applied to all cases with a reasonably high 
assurance of some success in avoiding the 
excess which seems to have been indulged 
by juries in recent years as evidenced by 
the greater number of plaintiffs’ verdicts 
and by the greater amount of that verdict. 
Struggle as I may, I have not been able 
to lay down such a formula. It may be 
possible, however, that something helpful 
can be said. 

The first thing we must do is evaluate 
the procedural strategies which have been 
disseminated to a vast number of attor- 
neys in the last few years. As was said 
by a gentleman at a recent educational 
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conference in Los Angeles, there are three 
elements to the most successful accomplish- 
ment of a large verdict. 

They are: One, a case of out-and-out li- 
ability. 

Two, injuries of major affliction to a 
plaintiff resulting preferably in total dis- 
ability to a client of middle thirties with 
large earning power. 

Three: A large and well known corpor- 
ate defendant such as the railway com- 
panies, the oil companies, or the steel com- 
panies. That is the formula for the really 
large verdicts. 

I might say at this point that this is 
the type of case which should never be 
tried. I know that the insurance com- 
panies do attempt to dispose of such cases 
without litigation when it is possible with- 
in their limits. 

A realistic approach to the settlement 
problem in view of the trend towards 
large verdicts is a suggested method of 
eliminating the necessity of even trying 
them, let alone arguing these very difficult 
causes. 


MR. LAMAR CECIL: I’m sure we’d all 
like to know how to reduce to a minimum 
the verdict in such a case, Red. 

MR. BETTS: So would I. If such a 
case does go so far as actual trial, God pity 
the defense attorney in this day and age 
of printing press currency who is faced 
with the necessity of attempting to con- 
vince a jury of the reasonableness of com- 
paratively moderate figures in dollars and 
cents. 


MR. OSCAR J. BROWN: Red, don’t 
you think that the cases we are considering 
must be of the type where there is either 
non-liability or at least questionable liabil- 
ity on the part of the defendant? 


MR. BETTS: Yes, that is true and it 
is in this type of case that the large ver- 
dicts are the most damaging in their ef- 
fect on counsel and companies. It is such 
a verdict that is apt to make the company 
begin to wonder whether or not it has the 
right counsel. However, there is one ele- 
ment that I think must be pretty constant 
in order to produce the kind of verdict 
which we know to be accepted. It is that 
the defendant who apparently is going to 
pay must be a known financial giant of 
some description. Also, the injuries must 
either be severe or because of plaintiff's 
build-up in trial they must have been made 
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to appear to be severe. It is my belief that 
most of our serious problems arise when 
the issue of liability is not strongly bal- 
anced on the one hand or the other and 
where the injuries are sufficiently serious 
that evidence counter-balancing the ex- 
treme claims of incapacity must be intro- 
duced as a part of the defendant's case. 

The defense lawyer under such circum- 
stances is faced with a grave and serious 
problem. What is he to do in the presen- 
tation of his cause so as to convince the 
jurors of the justice of his position? How 
is he to answer the almost undeniable loss 
of earning power or the testimony of even 
perhaps his own doctors that there will be 
some permanent disability such as suffered 
by the plaintiff? 


MR. OSCAR J. BROWN: If that’s the 
question, let’s hear the answer. 


MR. BETTS: Oscar, it would be absurd 
of me to proclaim to this assembly of great 
trial lawyers that there is a formula for 
successful argument against all types of in- 
juries in all types of cases. The facts of 
every case differs so widely that there is 
no magic wand which anyone can wave to 
produce a just verdict against the impond- 
erable elements of injury and sympathy 
which have produced large verdicts and 
which may continue to produce them. 

However, I do have some comments 
which may be directed toward specific in- 
juries. The first of these to be considered 
is the one by which great successes in se- 
curing large verdicts has been experienced 
by some of the outstanding trial attorneys 
in the country. It is the so-called disc in- 
jury. We know from long experience that 
these back injuries are difficult of disproof. 
With the introduction during the last two 
decades of greatly advanced methods of di- 
agnosis, we have come to know that the 
ruptured disc or ruptured nucleus pulposus 
with a resulting interference of the spinal 
cord is a real chromatic injury that cannot 
be laughed off by calling it a_ railroad 
back. However, it is suggested that we 
shake off the fear that plaintiff will suc- 
cessfully prove that there has been a rup- 
tured disc and that we not try a case of 
apparent disc injury upon the theory that 
no such back injury can happen. In other 
words, I am of the opinion that we have 
clung too long to the disbelief of back in- 
jury with the result that we make a moun- 
tainous trial issue out of what should be 
a molehill of medical procedure. As a 
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matter of fact, in cases of this type of injury 
where it is known that the injury exists, 
I suggest that success in cutting down the 
large verdicts is something that can be 
done and reduced to a moderate amount 
if the issue of recovery is tried rather than 
the issue of injury. In other words, success 
has been attended upon defense lawyers 
who in such a case prove and then argue 
to the jury that the operation to remove 
the disc or even to accomplish a fusion of 
the adjoining vertebra not only is not at- 
tended with great difficulty but is one that 
if successfully done will return even the 
mechanic or the laborer to his accustomed 
duties without further difficulty. 

I have in mind a friend who operates an 
automobile repair garage and who had two 
ruptured discs. As I recall it, between the 
third and fourth and the fourth and fifth 
lumbar vertebrae. The man was in con- 
stant pain. He walked practically doubled 
over. At last a friend prevailed upon him 
to go to an expert. This doctor fused three 
lumbar vertebrae. The man was back on 
the job in sixty days and in less than six 
months was doing all of the heavy work 
incident to his trade. 

The success with which the operation 
may be done is becoming so widely known 
that we should be able to take advantage 
of it as common knowledge. Of course, the 
proof would have to be introduced at trial 
and often if the plaintiff’s doctors are them- 
selves honest, it can be introduced as a 
part of the plaintiff's case or by the plain- 
tiffs own medical witness. 


MR. ROBERT VOGEL: How about 
the other types of injuries such as brain 
injuries or fractured arm or leg or any of 
the other multitude of injuries now being 
classed as incapacities? 


MR. BETTS: As I stated above, the dif- 
ficulty or one of the difficulties of this 
subject is that in order to treat it accu- 
rately, one would need to traverse the 
whole list of serious accidents which might 
be attributed. For instance, what could be 
said of the man who lost an eye or an 
arm. ‘The issues in such a case must be 
thought out on the individual character of 
the evidence presented. We cannot tell 
what juries will do. 

Not too long ago in Los Angeles County 
a jury returned a verdict in favor of a busi- 
ness man for fifty thousand dollars be- 
cause of the loss of an eye. I suppose no 
one would contest the proposition that this 
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is a perfect demonstration of the rule that 
the measure of damages is not what we 
could take beforehand for the loss of such 
a member. The true measure is what is 
the financial loss to the individual. The 
plaintiff involved in the case to which I 
refer had no technical need for stereopti- 
con vision. Technically the elements of 
damage were to be measured mostly by 
the possibility that he might lose the other 
eye. In all my experience I have never 
heard of a man who having lost one eye 
in an accident, likewise lost the other at a 
later date in another accident. I doubt 
very much if anyone here has ever had an 
experience to the contrary, although there 
may be such records in the files of the 
company men who are with us or in some 
medical annals. As practicing lawyers, I 
think, we have never heard of such a case. 
It is a demonstration of the fact that the 
foremost issue of prospective damage for 
the loss of an eye almost never matures to 
actuality. 


Now, if the same plaintiff had been en- 
gaged in some scientific work where it was 
necessary for him to have stereopticon vis- 
ion, it is plainly apparent that he might 
easily justify so large a verdict. The same 
might be true of a man who lost a hand. 
Actually from a dollars and cents point of 
view, it might not mean too much to a 
lawyer but it could be and would be an 
everlasting and incapacitating deprivation 
to a great surgeon. 

The only thing I can see with reference 
to these cases is that when it is necessary 
to argue them, we usually know that fact 
when we pick the jury. The voir dire of 
the jurors provided the case is not tried 
in Federal court where the judge thinks 
he is so omnipotent that he can ask all 
the questions, should include inquiry con- 
cerning the jurors’ open mindedness to- 
ward rehabilitation so as to give fair con- 
sideration to the issue of damages without 
being excessive or exorbitant. It is real- 
ized, of course, that such approach is a 
dangerous one, but attorneys under such 
circumstances know full well that they may 
not choose not to go in where “angels fear 
to tread.” Necessity forces the excursion 
into the field and leaves no other course 
open but to face the question boldly. 
While it may be that the hounds are yelp- 
ing in pursuit as we jump from ice pack to 
ice pack in our attempt to carry our baby 
to safety, across dangerous waters, yet every 
yelp forces us to more thought and energy 
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in an attempt to save the child by reaching 
the sanctuary of the bank of reasonable 
award, rather than to zip and be lost in 
the icy waters of excessive verdicts. 


MR. WAYNE E. STICHTER: In cases 
such as you have been discussing, Red, we 
frequently find that counsel for the plain- 
tiff in argument to the jury will challenge 
counsel for the defendant to make their 
own evaluations as to the various items 
of damages such as loss of wages, medical 
expense, loss of earning power and the like. 
How do you think that counsel for the 
defendant should meet this challenge? 


MR. BETTS: That is indeed an old 
challenge and in the main we find it pos- 
sible to escape answering. Most often we 
are able to argue our issue of liability with 
scant if any consideration to the issue of 
damages. However, if it becomes neces- 


, sary to do so, then I think counsel should 


accept the challenge and place on the 
board figures which are reasonable for the 
injuries sustained or figures which repre- 
sent a reasonable verdict. If we are un- 
able to do that, it must be because the 
figures placed there by the plaintiff can 
not be denied. If we carry that on to its 
conclusion, then we must say that there 
are some cases where large verdicts must 
necessarily be had provided always there 
is liability. 

Take the woman who was unconscious 
or entirely irrational for four months and 
who thereafter for six months was partial- 
ly out of her head, whose brain injury was 
of such severity that she will always see 
double, who walks on the bias to the right, 
who had a fracture of the vertebra, fracture 
of the clavicle, fracture of an arm result- 
ing in a claw-like development of the right 
hand. This lady was a teacher of special 
students. She was capable of making seven 
hundred and fifty dollars a month. She 
had a life expectancy of twenty to twenty- 
five years. She was completely and en- 
tirely incapacitated to follow her profes- 
sion. She was a maiden lady who had 
no other source of income. It is readily 
observable that in the evaluation of her 
separate injuries and of the ultimate and 
irretrievable damage done to her earning 
power figures amounting to a very large 
sum of money could not be successfully 
denied. In that case the plaintiff was a 


pedestrian on a sidewalk when two defend- 
ants had an accident in the middle of the 
One of them ran over her. 


intersection. 
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Counsel for each of the two defendants en- 
tirely ignored the figures on the board and 
each argued liability against his co-defend- 
ant. Understandably the verdict which was 
against both defendants was quite large in 
her favor. 

I do not know the answers to the argu- 
ment on damages in such a case. I can 
only say, Oscar, that where the arguments 
are damages inevitable, where the injuries 
are severe, counsel for defendant should 
construct his case in trial so as to be able 
to argue whatever there may be for him 
with the idea of pointing out to the jury 
examples which will tend to make the ul- 
timate injury and damage less severe in 
its result to the plaintiff, and therefore less 
justifiably entitle the plaintiff to a large 
verdict. The choice to argue having been 
made or having been forced upon one, the 
fight must be carried on fearlessly and 
boldly. Every element of possible y Haar 
tion of plaintiff's claim of injury or in- 
capacity must be seized upon and argued 
to its full value with all of the earnest 
sincerity of which the advocate is capable. 


MR. CECIL: Red, what would you say 
is the most important factor in the hope 
that we may reverse this trend toward ex- 
cessive verdicts and acquire a verdict of 
moderation and reasonableness. 


MR. BETTS: Well, that brings me to- 
ward the close upon a theme that has al- 
ready been spoken of both by Mr. Spray 
and by the speakers yesterday, and that 
is knowledge on the part of the public. 
With the exception of the announcement 
which I read in the New York papers in 
May of this year, I have never seen a news 
item heralding the increase of insurance 
premiums that I did not bristle immediate- 
ly in defense of the insurance companies. 
Up until now or at least until last May, 
every such announcement carried with it 
the hidden innuendo, not too well hidden, 
most of the time either, that the “Jesse 
James” of the insurance companies had 
tethered their horses outside the local 
business institutions and were in the proc- 
ess of looting, not alone business economy, 
but also the pocketbook of every citizen 
purchasing insurance. 

In this day and age that means every 
citizen with sufficient capital to provide 
himself with more than one shirt. It seems 
to me that the argument against excessive 
awards begins with the education of the 
public. I do not say the insurance buying 
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public because I feel that all of the public 
is insurance buying. We should approach 
the problem, however, with full cognizance 
of the fact that if the insurance companies 
attempt to disseminate among the public 
the fact that they, the public, as insurance 
buyers are paying the penalty for large 
verdicts, then that small coterie of lawyers 
which represent only plaintiffs will at- 
tempt to manufacture a public issue upon 
the theory that there is an_ interference 
with the processes of justice. Such a posi- 
tion, however, is absurd. ‘There is no de- 
fense counsel today who has not run into 
this type of plaintiff's advocate, who has 
no hesitancy to attempt to influence the 
very twelve jurors who are trying his case 
by continually and without the slightest 
provocation inquiring of each juror 
whether or not he is a stockholder or is 
an employee of an insurance company 
writing automobile insurance or whatever 
kind of insurance might be applicable. 

We should not concern ourselves with 
the fact that these charlatans will take is- 
sue and raise a hew and cry against the 
publication of the fact that the public pays 
the increased verdicts. But from the fact 
that because of the large verdicts, every 
settlement must be in some way increased, 
and that it takes only a small percentage 
of overall increase in premiums to amount 
to a staggering total. 

It is my belief that the insurance com- 
panies should have some such organization 
as that of the oil companies or the other 
great industries have or seem to have by 
which is disseminated over the country the 
position of the great corporations them- 
selves upon matters of concern. 

It is unnecessary to point out any one 
type of company but let us take, for ex- 
ample, the oil company. It is common 
knowledge that when these companies have 
been faced with the necessity of explaining 
their position upon some great issue, they 
have banded together to publish full page 
advertisements throughout the principal 
cities of the country conveying to the pub- 
lic intelligent and constructive analyses of 
their position. There is no reason why the 
insurance companies should not do like- 
wise. It would be the most intelligent and 
effective advertisement of their position 
and of their business that has ever been 
contemplated in the long life of the in- 
dustry in this country. Not alone would 
it explain the why and wherefore of the 
raise, but it would indicate the great pub- 
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lic service that the insurance companies 
perform. Likewise it would educate the 
prospective jurors to consider, to balance, 
to weigh carefully the claims of perma- 
nent injury and incapacity so as to return 
that just verdict which will fully compen- 
sate the plaintiff if he is entitled to com- 
pensation, which will give such plaintiff 
the amount he is entitled to, no more and 
no less. 

May I conclude by saying that in my 
opinion there is an appalling lack of ap- 
preciation by the public at large of the 
fact that under our system of government 
and the government controlled insurance 
companies the public, not the insurance 
companies, are the ones who pay the losses, 
of the fact that the losses are distributed 
under strict supervision among all who pay 
the premiums for the ever present protec- 
tion which none alone could afford and 
for which every American should be more 
than thankful to those great institutions. 
(Applause). 


MR. OSCAR J. BROWN: 
you very, very much. 

Now, Ladies and Gentlemen, we’ve con- 
cluded the formal part of our panel and 
the matter is now open for any questions 
that the audience may have. If you will 
rise, give your name and address and the 
question to the moderator who will have 
one of our experts answer. 


MR. WARREN MURPHY (Syracuse, 
New York): Mr. Betts, I think in your re- 
marks you stated that the true measure of 
damages is a financial loss to the individual 
himself. Wasn’t that the substance? 


MR. BETTS: 
what I said. 


MR. MURPHY: Don’t you think that 
the defendant’s counsel should also con- 
sider the conscious pain and _ suffering 
which a claimant in a serious personal in- 
jury case goes through. I’ve had countless 
jurors tell me that when they heard the 
doctors describe the treatment, when they 
realized from their own experience in life 
the torture of those treatments, that that 
fact by itself was a serious motivating fac- 
tor in returning the verdict. 


MR. BETTS: Well, I would think that 
if you're trying the plaintiff's case, you'd 
want the jury to know pretty much all of 
the excruciating and terrible things that 
your client has gone through, but if you're 
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trying it from the defense point of view, 
the object is to minimize, is it not? 


MR. MURPHY: Yes, sir, I agree with 
that, but I also say that if you’re consider- 
ing loss of wages and permanent injury 
as the sole measure of damages, you’re de- 
luding the jury because all our conversa- 
tion about vertebraes and disc injuries and 
when the plaintiff's doctors finish describ- 
ing the tremendous pain that attaches to 
those injuries, local and home office coun- 
sel should not disregard that item. It’s a 
terrific sympathy item for the jury and a 
logical one especially if there is a liability 
or questioned liability. 


MR. BETTS: Well, I don’t know as I 
get what you're driving at. I think that 
in order to evaluate any case, the people 
who are doing that evaluation must con- 
sider every element. I’m not one of those 
people who is willing to damn the insur- 
ance companies. I think that they have 
problems in the home office that the trial 
lawyer in the field doesn’t begin to ap- 
preciate or understand, but from my point 
of view, the companies I’ve represented 
mostly have taken my word for the serious- 
ness of the injury when it comes down un- 
der the gun and ready to go to trial. 

The statement that the measure of dam- 
age is the loss to the individual, I still 
think it is an accurate statement of every- 
thing that goes to the individual by way 
of damage, loss of earning power, loss of 
money that he had to spend for medical 
attention, the pain and suffering, those are 
all losses to the individual. 


MR. MURPHY: Well, I think we would 
agree that there are actually two types of 
damages to consider, the liquidated or so- 
called special damages and your unliqui- 
dated damages. 


MR. BETTS: I think they’re all one. 


MR. OSCAR J. BROWN: I think Mr. 
Betts has answered the question, Mr. 
Murphy. 

Are there any other questions. 


MR. TOM YATES (Chicago, Illinois): 
Mr. Chairman, there has been some ques- 
tion raised about what we can do about 
reducing these verdicts. I would like to 
ask the appropriate member of your panel 
what he thinks about the introduction of 
the comparative negligence law, special 
verdicts, and making insurors defendants. 
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That may sound rather startling to some, 
but I might point out that in the State 
of Wisconsin which has some rather large 
industrial areas, and I don’t come from 
Wisconsin at this time, the largest verdict 
that has ever been considered by the Su- 
preme Court of that state was sixty thou- 
sand dollars in the case of hopeless perma- 
nent disability, a man of thirty-three or 
thirty-four years of age. I think that it 
gives where the insurer is the defendant, 
where there is comparative negligence and 
where you have special verdicts that are 
submitted, it gives trial counsel an excel- 
lent opportunity to argue all of the things 
to the jury that we have been talking 
about here this morning. I would like to 
know what your panel members think 
about that situation. 


MR. BROWN: The question is whether 
the members of the panel feel that having 
a doctrine of comparative negligence, tak- 
ing special verdicts, and permitting the 
insurance companies to be directly a party 
to the lawsuit will result in lower verdicts. 

Wayne, will you take that one? 


MR. WAYNE STICHTER: I’m _ not 
from Wisconsin, however, two or three 
years ago, back about a year and a half 
ago, I had an excellent debate upon 
the comparative negligence rule by two 
ex-Presidents of this Association, Jerry 
Hayes and Ken Grubb, and their views 
were diametrically opposed and in view of 
that I wouldn’t know quite what to say. 
But it was pointed out in that discussion 
that the premiums on insurance policies, 
cancelled policies, were much higher in 
cities in Wisconsin than in cities of com- 
parable size in other states adjoining Wis- 
consin. Mr. Grubb made that point. 

Now, so far as the comparative negli- 
gence doctrine is concerned, I think that 
our jurors in other states apply somewhat 
the comparative negligence doctrine when 
we have summarized verdicts and, of 
course, the number of defendants’ verdicts 
in Wisconsin I understand are very low, 
extremely low, and if the case goes to the 
jury at all, there are very few verdicts re- 
turned for the defendant and I think in 
other states where we have the benefit of 
this comparative negligence doctrine they 
tend to do better. I think you can benefit 
by having the usual rule about contribu- 
tory negligence. 

Passage of special verdicts, I think they 
have been used quite successfully in a 














Page 406 





number of states. I know that several 
lawyers in Ohio have been using them fre- 
quently and with somewhat better results 
than with the use of general verdicts. I 
think that’s all I can say on the subject. 


MR. OSCAR J. BROWN: Do any of 
the other panel members want to say any- 
thing about it? Red, Lamar? 

MR. FORREST A. BETTS: Lamar 
ought to be able to tell us about special 
verdicts. 


MR. LAMAR CECIL: Well, I might say 
that we have a special issue system in 
Texas and it hasn’t helped me any. About 
the best you can do representing the de- 
fendant is request two or three hundred 
special issues and then hope that by fram- 
ing them with double negatives and things 
like that that you may get a conflict in 
jury findings. The juries are better, edu- 
cated now than they used to be and I have 
had the experience myself in arguing cases 
to a jury when I had submitted an issue 
in the double negative and I had to figure 
out a little while myself which way it 
ought to be renee The juries nowa- 
days, in Texas anyway, can answer these 
issues without conflict about as fast as the 
lawyers can and the special issue practice 
hasn’t helped the insurance companies in 
Texas, that I know of, and as far as com- 
parative negligence is concerned, I don’t 
see how a defendant ever wins a case if 
they have comparative negligence. You 
may get stuck a little less. 


MR. OSCAR J. BROWN: Any other 
questions? 


MR. RAYMOND N. CAVERLY (New 
York, New York): On this subject of com- 
parative negligence it is a very large sub- 
ject. Sitting in the home office we have 
an opportunity to look at the working out 
of comparative negligence. There are five 
states where they have comparative negli- 
gence laws. As a matter of fact, we have 
a special committee of the Association of 
Casualty and Surety Company at the pres- 
ent time studying the subject of compara- 
tive negligence. We agreed in committee 
that we would ask all of the lawyers and 
all of the committee members we knew in 
the five states having comparative negli- 
gence as to their opinions about the way 
the comparative negligence law works in 
their respective states. The results were just 
about the same as the dispute between 
Ken and Jerry. It was just about an even 
division of opinion as to whether com- 
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parative negligence is good or bad. 
Personally I rather lean toward the 

principle that the proper place of com- 

parative negligence law may be of some 


use. The Wisconsin law seems to be the 
best thought of law coupled with the spe- 
cial verdict. You have to have a special 
verdict to work under the Wisconsin law. 

In connection with the rate situation in 
our study, we have the National Bureau 
set-up, a comparison of rates in all of the 
five states having comparative negligence, 
taking a group of other states of more or 
less similar nature showing the rate com- 
parison for a ten-year period in states. We 
let out the rates in cities. As you know, 
in every state the large cities are rated 
separately and the remainder of the state, 
it seemed to us that the remainder of the 
state rate would be the most comparable 
because you know what the rates in the 
individual cities are. But the real fact is 
in Wisconsin that there are peculiar laws, 
that comparative negligence law persists 
the joining of the insurance company as 
co-defendant in all automobile cases. 
The rate still compares very favorably to 
the law. As a matter of fact in Florida, 
Wisconsin as it is in some of the other 
adjoining states. Of course, there may be 
other factors to go in there and frequence 
is an important factor to make up the 
rate. We had it broken down between 
frequency and the loss cost. In view of 
taking the rates for comparative frequency 
were substantially the same. Wisconsin’s 
peculiar laws still produced a rate which 
was comparable just about the same or a 
little bit lower. 


I have another subject which isn’t di- 
rectly connected with the panel discussion 
except for high verdicts here and that is 
it seems to me that an important factor 
in this whole automobile situation at the 
present time is the contingent fee which 
we have in this country. They don’t have 
it in England, they don’t have it in Can- 
ada but we have it and we can’t ever get 
away from it. There is no question about 
that. The contingent fees can be regu- 
lated as I understand it by the American 
Bar Association, by court, not by legisla- 
tion probably, but by court legislation they 
can be regulated at least as to the amount. 
We all know that in a lot of states for a 
good many lawyers they pay fifty per cent 
in their contingent fee contract. I think 
the average around New York is probably 
forty, isn’t it, Ray? Pretty close to that. 
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Ray Scully knows a good deal about that. 
Well, maybe fifty per cent is all right when 
you talk about a tough case where the fel- 
low may get a couple of thousand dollars’ 
recovery, but it seems to me that we have 
an economic loss when we get up to these 
large verdicts. I don’t say excessive ver- 
dicts because I don’t know when verdicts 
are excessive. I don’t know how large 
they should be, but large verdicts, shock- 
ing verdicts, when we get up to these two 
hundred thousand dollar verdicts. The 
lawyer can’t possibly earn fifty per cent 
of that two hundred thousand dollars. 

As a matter of fact, it grieves me a good 
deal when I think of these fellows on the 
other side who are getting fifty per cent 
of the big verdicts comparative with what 
the insurance companies pay you fellows. 
(Applause). 

My idea is by court rule the contingent 
fee be set up on a graduated scale, per- 
haps fifty per cent is all right in small 
cases. When a fellow gets up to a hun- 
dred thousand dollars, it seems to me it 
should be scaled down to ten per cent per- 
haps. That would certainly make these 
big cases a whole lot easier to settle. A 
lawyer with a contingent fee contract will 
take a vital interest in that case. I know 
a lot of times it isn’t the claimant, it’s the 
lawyer who is thinking about his share of 
that case. I'd be interested in knowing 
what some of you fellows think about a 
scheme of scaling the contingent fees down 
on a graduated basis. 


MR. JOHN C. ELAM (Columbus, 
Ohio): I would like the appropriate mem- 
ber of the panel answer what they think 
of interviewing medical witnesses who are 
being called by adversaries. 

MR. OSCAR J. BROWN: The question 
is: What do the members of the panel 
think about interviewing the medical wit- 
nesses to be called by your adversaries? 

MR. LAMAR CECIL: I believe they 
ought to be interviewed every time you 
can get them to talk to you. 

MR. BROWN: That’s a good and short 
answer. 

MR. BILL HOFFSTOT (Kansas City, 
Missouri): The underlying theme of the 
Convention set by President Spray yester- 
day in the Adequate Award and the panels 
yesterday afternoon and this morning 
seems to be that the public is to be edu- 
cated as to insurance and who is going 
to bear the burden. I am wondering if 
they are not presupposing that we tell the 
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jury or the jury knows there is insurance 
or else that we tell them there is insurance. 
I am wondering if they are not jumping 
at that because in my state the subject 
cannot be introduced and we have steered 
away from telling them that there was in- 
surance even though there are innuendos 
concerning it. I am wondering if the 
panel is contemplating just putting it on 
the board and saying there is insurance 
and you're paying the freight. 

MR. BROWN: What do you say, Red, 
about that? 


MR. FORREST A. BETTS: Well, I 
suppose that all of us approach any prob- 
lem of this sort in contemplation of our 
own practice. In California they are not 
permitted to name the insurance company 
and unless the insurance comes in inad- 
vertently through one of the defendant's 
witnesses, it’s their error if it does come 
in, but we have the modern financial re- 
sponsibility laws there which make it 
pretty stringent if you don’t carry insur- 
ance with the result that probably 90 per 
cent of the cars are carrying insurance 
nowadays and the people know it. So even 
though you don’t mention insurance to a 
jury, they all know it pretty well, and the 
thing that I think if pointed out to the 
public that the large verdicts are the cause 
of the increase not alone in their rates 
but the increase in all of the background 
of insurance, the settlements and every- 
thing else they do, that it probably would 
have a determined effect upon the too 
large verdicts. 


MR. OSCAR J. BROWN: May the mod- 
erator add that in New York State where 
we have a rigid financial responsibility, 
with 94 per cent of our cars insured, it 
is assumed in every case there is insurance. 
I don’t think that’s an important point 
with us. 


MR. SAMUEL P. ORLANDO (Cam- 
den, New Jersey): Mr. Chairman, I sub- 
scribe and I think everybody here perhaps 
does likewise a hundred per cent to a pro- 
gram of education. I am just wondering 
whether you have any thoughts on the 
proposition of the Bar, and we are all 
members of the Bar either local, State or 
through the American Bar, of. extending 
that program of education through the 
medium of organizing committees of local 
Bar associations and state Bar associations 
who might work with similar committees 
if the idea could be sold to the medical 
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profession of trying to educate the doctors 
in the desire of doing this job in which 
we are all interested of keeping things 
honest. 

I think we recognize that in many of 
these verdicts, so-called adequate verdicts 
or excessive verdicts, or high verdicts, they 
would not be possible were it not for the 
fact that some doctor or some doctors lend 
themselves to situations which will provide 
an exaggerated medical record upon 
which that verdict is based. I know that 
locally I recently spoke with the president 
of our local Bar about appointing a com- 
mittee and trying to get the president of 
the local medical society to appoint a sim- 
ilar committee and the two committees 
working together with the idea in mind 
of creating a better understanding and pro- 
viding a more honest method and medium 
of approaching this problem and I am just 
wondering whether any thought has been 
given to that idea of trying to create a 
better understanding and a more honest 
relationship between doctors and lawyers 
who are either on one side or the other 
side and which ultimately provides the 
cases which are in many instances produc- 
tive of these high verdicts. 


MR. OSCAR J. BROWN: Thank you 
very much for your suggestion. I think 
all of us individually can do what seems 
best under those circumstances. 

All right, Ray, any more? 


MR. RAYMOND N. CAVERLY (New 
York, New York): I’d like to ask Mr. Betts 
this: If he doesn’t think it would be bet- 
ter in connection with this insurance proc- 
ess, and so on, if as in California there 
wasn’t an opportunity to make the insur- 
ance company co-defendant as they do in 
Wisconsin, so that you would go to the 
jury, you could argue the business of losses 
and making rates and so on, wouldn’t there 
be an advantage rather than a disadvan- 
tage? 

MR. FORREST A. BETTS: Well, Ray, 
I’m not sure. I used to think that the 
insurance question, the insurance knowl- 
edge that there was insurance put into a 
case increased the probability of plaintiff's 
judgment and increased the amount of it. 
But it seems to me from the records which 
the companies have referring to Wiscon- 
sin, for example, that it is not borne out. 
Now, we used to, in California, if we had 
a case that we wanted to argue about in- 
surance, we just got up and told the jury 
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that we represented the insurance com- 
pany, but we have a very peculiar Supreme 
Court back there now and a short time 
ago they decided that where the defendant 
brought that information in, to make use 
of it that it was just as much prejudicial 
error against the plaintiff as vice versa. | 
don’t know, Ray, I’d like to try it out 
first. 

MEMBER: Since you have discussed this 
question of educating the public in the 
hope that those educated would be on the 
jury and that eventually you will get the 
benefit of the propaganda, I have an idea 
which I think might work. We can not 
do it by trying to educate the doctors be- 
cause they already know. What they do 
they do deliberately. We can’t educate 
the people through the newspaper. It costs 
too much money, but there is a media 
which occurred to me and which gets the 
hearing or the knowledge of almost every 
citizen in a metropolitan community. 

In almost every city in the United States 
now of any size, everyone watches the tele- 
vision, and sooner or later every evening 
he comes across the salesman with the sec- 
ond hand car. He’s rolling out beautiful 
looking new cars and says they’re second 
hand, all polished up and he’s going to 
sell them at a beautiful price and every- 
body listens to his story. 

Now, if you could induce those gentle- 
men while they have the public before 
them, to say that everyone, whether he 
buys a new or second hand car, wants it 
insured but that insurance is costing a 
great deal of money, tell the public that 
insurance companies last year paid out for 
public liability a hundred ten dollars for 
every hundred they collected and tell them 
that if this keeps up, covering a car will 
be a great burden to the public and get 
this idea over, those men could sell it if 
they wanted to sell it. There isn’t any 
other media that will get to as many peo- 
ple who will be on your jury as that can 
and it might cost very little. It’s an idea 
anyway. 

MEMBER: Mr. Chairman, may I make 
an announcement? 


MR. OSCAR J. BROWN: We will now 
turn this back to the President who will 
take these announcements. 

Before doing that I want to thank the 
audience for their courteous attention and 
also the members of the panel for their 
cooperation. (Applause). 
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the First Permittee Lends It 


WILLIAM E. KNEPPER 
Columbus, Ohio 


HE standard automobile liability pol- 
icy contains a clause that extends the 
protection of the policy to others than the 
insured named in the declarations. ‘That 
provision, commonly called the “omnibus 
clause,” is in Section III of the Insuring 
Agreements and reads (so far as is here 
pertinent): 


“With respect to the insurance for 
bodily injury liability and for property 
damage liability the unqualified word 
‘insured’ includes the named insured 
and also includes any person while using 
the automobile and any person or or- 
ganization legally responsible for the use 
thereof, provided the actual use of the 
automobile is by the named insured or 
with his permission.” 


“Provided the actual use of the automo- 
bile is by the named insured or with his 
permission.” ‘That language seems simple 
enough, but it has been the source of much 
litigation, one phase of which we shall ex- 
amine today. 

The fact situation that we are now con- 
sidering starts with the express permission 
of the named insured to the first permittee 
to use the automobile described in the pol- 
icy. Then that first permittee allows the 
automobile to be driven by another, whose 
negligence results in injury to some inno- 
cent person. 

Our question is whether the insurance 
company is liable, under the policy, for 
damages resulting from the negligence of 
this second permittee while using the au- 
tomobile. Or, stated another way, does the 
word “insured” include the second per- 
mittee? 

We commence our consideration of this 
matter by recognizing that the omnibus 
clause is intended to extend the coverage 
afforded by the policy beyond the limita- 
tions that would otherwise exist under the 
law of principal and agent. Judge Shack- 
elford Miller, Jr. says that the purpose of 
the omnibus clause is to extend the liabil- 
ity insurance coverage to a person other 
than the owner who had the possession 


and use of the car with the permission of 
the owner for a somewhat limited period 
of time, without arbitrary and definite re- 
strictions as to just what could be or what 
could not be done with the car during 
that period of time. ‘Judge Miller ex- 
presses the view that the time element dur- 
ing which the use is permitted by the own- 
er is the element to be stressed rather than 
the particular use to which the car is put, 
so long as the particular use does not vary 
materially from the contemplated or usual 
use of a car under similar conditions. 

The time element factor is well demon- 
strated in a Ninth Circuit case* wherein 
the policy holder loaned his car to his 
friend, Bryson, to go to an early morning 
funeral. After the funeral, Bryson and 
some companions drove around Oakland, 
California until about noon. Then they 
took a joy ride to a town about 40 miles 
away. On their return trip, about: 6 
o'clock in the evening, there was a collision 
with another car. The Court of Appeals 
held that the insurance company was not 
liable, that permission to use the automo- 
bile to attend a funeral in the morning 
did not carry with it permission to use the 
car in the afternoon for a joy ride many 
miles beyond the city limits. 

It might be argued that this was a ma- 
terial variance from the contemplated use 
of the car, but the reasoning of the court, 
in its opinion, indicates that the time ele- 
ment was of first importance in causing 
the court to decide that the automobile 
was not being used with the permission of 
the named insured. 

A contrary result was reached in a Con- 
necticut case in which the time element 
was not so important.’ The policy holder 
there gave permission to a friend to use 
the car for the purpose of going home 
and changing clothes. Instead of doing 
that, the friend drove first to a saloon, 
there took in three passengers, then drove 
more than a mile directly away from his 
home to another drinking place, thence to 
a third place. After this junket, he started 
back toward the garage to find out if he 
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still had time to go home and change his 
clothes. Before arriving at the garage he 
negligently ran the car into a tree with the 
usual results. The court held the insurance 
company liable, saying that it would be an 
unreasonable curtailment of the permission 
granted to hold that “such a slight devia- 
tion” from the purpose for which the per- 
mission had been granted would annul the 
protective features of the insurance policy. 

With that background, we turn to a case 
from the state of Washington.* Grill, a real 
estate promoter, turned over his automo- 
bile to Hickey for his use in making sales, 
upon commission, of lots belonging to 
Grill, near Seattle. The car was so used 
for three or four months. Then, one night, 
Hickey met Bullock in a bar where they 
drank some liquor. When they parted, 
Hickey authorized Bullock to drive the car 
and use it for his own pleasure. Bullock 
had a wreck and litigation ensued. 

At the trial it was recognized by both 
sides that a controlling question was 
whether expressly or impliedly Grill had 
given his consent that the car be used by 
Bullock. The court said that it would be 
possible to find that Grill had contem- 
plated that Hickey would use the car not 
only in person but also by his assistants 
and employees in a campaign to sell lots 
and that Hickey and members of his fam- 
ily might use it incidentally for pleasure. 
However, the court refused to go further 
and hold that Hickey had permission to 
loan the car to a stranger for his pleasure, 
particularly at 4 o’clock in the morning 
when the stranger was intoxicated. Judg- 
ment was in favor of the insurance com- 
pany. 

That case goes beyond the time element 
theory and deals with the purpose of the 
permission. That court says that express 
permission for a stated purpose does not 
imply permission for all purposes. 

A recent case, which arose in Louisville, 
Kentucky,’ involved these facts: Alma 
Woods was the registered owner of a Ford 
sedan. She used the. car principally to 
drive back and forth to her place of work. 
Her husband had a general permission to 
drive the car and did so frequently. 

On the evening in question, Mrs. Woods 
returned home from work, parked the car 
in the yard at the rear of her home and 
left the keys in the car. Her husband, Jo- 
seph, took the car shortly thereafter, with- 
out saying anything to his wife. He drove 
about three miles, picked up Scamahorn 
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and went with him to a tavern where they 
drank beer for 30 minutes. 

Upon leaving the tavern, Joseph asked 
Scamahorn to drive, which he did while 
Joseph went to sleep. Arriving in Louis- 
ville, some 40 miles distant, Scamahorn 
stopped on East Walnut Street and got 
some moonshine whiskey, which he placed 
in the car without the knowledge of Jo- 
seph, who was still sleeping. After this oc- 
curred Joseph awakened, but nothing was 
said to him about the contraband whiskey 
in the car. Scamahorn drove to a tavern 
on Cedar Street where he stopped to get 
some beer to drink. 

At this place, some Federal agents pulled 
up beside the car. Scamahorn recognized 
them and drove away. A chase resulted, 
with Scamahorn driving the car 80 to 85 
miles per hour. He crashed a red traffic 
light and injured Mrs. Wise, the plaintiff, 
who brought suit. 

The insurance cormpany prevailed in 
both the District Court and the Court of 
Appeals. The trial judge made certain 
conclusions of law, which were approved 
by the reviewing court and which appear 
to state the rule in Kentucky in cases such 
as these. 

First, it was held that the original per- 
mittee has the implied authority to dele- 
gate the driving of the car to another, at 
least where the original permittee is a pas- 
senger in the car at the time of the ac 
cident. 

Second, the court said that Mrs. Woods 
had not given her husband any arbitrary 
or definite instructions as to just what 
could not be done with the car while he 
was using it. 

Third, the court found that the time ele- 
ment, as stressed by Judge Miller, was not 
sufficiently long to justify any implication 
of violation of the implied consent. 

But, fourth, the court reached the con- 
clusion that the use made of the car by 
Scamahorn, to transport contraband whis- 
key, was a material variance from the con- 
templated or usual use of a car under sim- 
ilar conditions. The contemplated and 
usual use was to drive around the neigh- 
borhood. The actual use at the time of 
the occurrence of this accident was the 
transportation of moonshine whiskey. 

On this point the court decided the case, 
saying that the use to which the car was 
put by Scamahorn was not only not au- 
thorized by Joseph (who was asleep when 
the moonshine was loaded), but also that 
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it was an unlawful use which subjected the 
car, if apprehended, to confiscation by the 
government, and this actually resulted. 


By inference, at least, it appears from 
this decision that but for the unlawful use 
to which the second permittee put the car, 
the insurance company might have been 
held liable. 

A similar result was reached in a Dis- 
trict Court case in Idaho’ wherein the 
named insured entrusted his automobile to 
a friend to take two girls home and the 
friend permitted one of the girls, who was 
under 16 years of age and had no driver's 
license, to drive the car. But that case may 
be distinguished because the insurance pol- 
icy contained a provision relieving the com- 
pany from liability when the insured ve- 
hicle was being operated in violation of 
the age limit as fixed by law.’ 

There is no clear weight of authority as 
to the “unlawful use” theory. Except for 
a Massachusetts case* similar on its facts to 
the Idaho case and a North Dakota case” 
which inferentially recognizes the rule, 
nothing else has been found. The Ken- 
tucky case decided by the Sixth Circuit’ ap- 
parently makes some law on this subject. 

It might be interesting to speculate what 
this court would do with a case in which 
the first permittee was using the car for 
such an unlawful purpose without the 
knowledge of the owner. Would it hold 
that such a variance from the contemplated 
and usual use of the vehicle would be suf- 
ficient to negate the general permission 
granted by the owner to the first permit- 
tee? We find an inkling of the possible 
result of such a case in the statement of 
the District Judge that, “It cannot be im- 
plied that Mrs. Woods would have agreed 
to this use of the car.” 

A very recent California case” dealt with 
a situation where the named insured’s son 
had the general use of the car and kept 
the keys to it but had instructions from 
his father not to lend the car to anyone 
or permit its use by others than members 
of the family. In violation of these in- 
structions, the son allowed Norris to take 
the car to go to a barber shop. Stating that 
under California law a general bailee has 
the implied permission of the owner to 
loan the use of the vehicle to another, the 
court held the insurance company liable. 
The court further said that any “secret re- 
strictions” imposed by the owner on the 
manner of the car’s use “do not negative 
the controlling fact that it was being used 
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with the owner’s permission at the time of 
the accident.’”” 

An Ohio Supreme Court case turns on 
the distinction between the words “use” 
and “operate.” Dorothy Kennedy, a nine- 
teen-year-old college student, had her fa- 
ther’s permission to use and drive his au- 
tomobile. She was riding in the car while 
it was being driven by Bennett White at 
the time of an accident. Dorothy had given 
White permission to drive the car, but 
without her father’s knowledge or express 
consent. The insurance company was held 
liable on the theory that Dorothy was 
using the automobile even though White 
was driving it. In a similar fact situation, 
the North Dakota court” held that one 
Shapiro was using the automobile, even 
though he was not driving. The court 
said, “The fact that he asked one of his 
guests to drive does not negate this con- 
clusion. He was present at all times. It 
was for him to say, if he wished, where, 
when and how the automobile should be 
driven.” 

In Ohio the rule is that the bailee of 
an automobile, who is riding in it while 
it is being driven by another, is presum- 
ably in control of the vehicle and that 
these facts create a rebuttable presumption 
of a principal and agent relationship. That 
probably explains the reasoning of the 
Ohio court in reaching the conclusion that 
Dorothy Kennedy was using the car even 
though she was not actually driving it. 

The Ohio case’ is cited in the Tenth Cir- 
cuit,” in an Oklahoma case, in support of 
this statement of the rule: 


“It has generally been held that where 
A, the owner of an automobile, gives 
general permission to B to use the au- 
tomobile and B gives permission to C 
to use the automobile solely for C’s pur- 
pose, benefit, or advantage, and the au- 
tomobile is involved in an accident while 
being so used by C, such use is not with 
the permission of the named insured.” 


From this it would appear that in Ohio, 
North Dakota and Oklahoma there must 
be at least a prima facie principal and 
agent relationship between the first permit- 
tee and the second permittee in order to 
hold the insurance company liable.” 

However, such a broad generalization 
cannot be made with respect to the Okla- 
homa law in view of a case decided less 
than a year ago.” In it the Court of Ap- 
peals for the Ninth Circuit had before it 
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a situation where an army officer, upon 
his return from overseas, had the unre- 
stricted use of an automobile formerly 
owned by him, the title to which was then 
in the name of his mother who was also 
the named insured. He allowed a second 
permittee to drive the car for his own 
pleasure. The court said it was within the 
contemplation of the parties that this 
would probably occur and, accordingly, 
there was implied permission from the 
named insured to the first permittee to per- 
mit the second permittee to use the ve- 
hicle. ‘The insurance company was held 
liable. 

Tennessee does not seem to go along 
with the Ohio interpretation of the word, 
“use.” The leading case in that state” deals 
with a situation where Wilkes, who had 
permission to use his employer’s automo- 
bile, took the car outside his assigned ter- 
ritory and permitted Thrice, a stranger, to 
drive it. Although Wilkes was in the car 
at the time of the accident, the court held 
the insurance company not liable. The 
court said, “The element of risk underlies 
all forms of insurance. The insurer has a 
right to assume that the risk he undertakes 
shall not be enlarged.” 

Pointing out that the insurer, in the om- 
nibus clause, agrees to cover persons to 
whom the named insured delegates the use 
of. the automobile, the court held that no 
power passed to such permittee to delegate 
in turn this responsibility.” The Tennes- 
see court has adhered to this rule in a very 
recent case” where the first permittee was 
not in the automobile at the time of the 
accident. 

The Tennessee rule is followed in an 
Ohio Court of Appeals case." There the 
car was registered in the wife’s name. The 
husband had general permission to use the 
car. In fact, the wife never drove the car 
at all. The husband loaned it to Pack to 
go for some beer which the husband ex- 
pected to help drink. Pack permitted Craw- 
ford to drive and an accident occurred. 
The court held that the insurance com- 
pany was not liable in the absence of proof 
that the car owner had given her husband 
express permission to authorize Pack or 
Crawford to drive the car. It is interesting 
to note that the Ohio Court of Appeals 
makes no reference to the Supreme Court 
decision in the Dorothy Kennedy case,’ 
which we have previously considered. 
While the two cases can possibly be recon- 
ciled, they certainly seem inconsistent with 
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each other. No effort was made to take 
the Crawford case” to the Supreme Court, 
so there is apparently room for further 
litigation on this subject in the Buckeye 
State. 

Generally speaking, it is difficult, if not 
impossible, to reconcile the numerous de- 
cisions on the subject under consideration. 
The courts are prone to decide each case 
on its own particular facts, without at- 
tempting to lay down broad principles. 
There are certainly two views: one of strict 
construction, the other liberal in favor of 
allowing recovery on almost any reason- 
able showing. 

Two comprehensive annotations in A. L. 
R. collate many of the cases in point.” And 
there are quite a few cases besides those 
mentioned here. 

The A. L. R. text writer draws certain 
conclusions, which are worthy of review. 
He says that the following rules may be 
stated as expressing the basis of the hold- 
ings in the great majority of the decisions: 


“1. The original permittee who has 
been given permission to use the auto- 
mobile can delegate this authority to the 
second permittee so as to bring the use 
of the automobile by this person within 
the protection of the policy if permis- 
sion has been expressly given by the 
named insured to make such delegation. 

“2. The original permittee who has 
been given permission to use the auto- 
mobile but has been expressly forbidden 
to delegate this authority cannot do so, 
and the use of the car by the second per- 
mittee in violation of the named in- 
sured’s express order is not within the 
protection of the policy. 

“3. The original permittee who has 
been given permission to use the car can- 
not, according to the great weight of au- 
thority, delegate this authority to the 
second permittee so as to bring the use 
of the car by that person within the 
protection of the policy where the origi- 
nal permission is silent as to the ques- 
tion of delegation of authority. 

“4. The initial permission given by 
the named assured to the original per- 
mittee includes, according to the better 
view, the use of the automobile by the 
second permittee where in doing so the 
second permittee serves some purpose, 
benefit, or advantage of the first permit- 
tee. This is the case if the original per- 
mittee is riding in the car or if the car 
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is driven in his interest or for a purpose 
mutual to him and the second permit- 
tee.” 


There are reported cases supporting all 
of those conclusions, but there may be some 
question as to where the weight of author- 
ity lies at the present time. In any event, 
we may draw the following additional con- 
clusions from the cases to which we have 
referred: 


(a) If the second permittee puts the 
automobile to an unlawful use, it will 
not be inferred that the owner gave per- 
mission for the car to be so used. 

(b) The time element during which 
the use is permitted by the owner is an 
element to be stressed, so long as the 
particular use does not vary materially 
from the contemplated or usual use of 
a car under similar conditions. 

(c) The purpose of the omnibus clause 
is to extend the coverage of the policy 
beyond the limitations that would other- 
wise exist under the law of principal and 
agent. 
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R. CHAIRMAN, honored guests, 

ladies and gentlemen. For more 
than 35 years I have been proud to be a 
part of the insurance industry. To me it 
is a distinct privilege to appear before any 
group of worthy insurance people and the 
honor extended by your Nebraska Associa- 
tion is greatly appreciated. 

* * * 


For years I have made my contribution 


*Address at the 1951 annual convention of the 
Nebraska Association of Insurance Agents, Hotel 
Fontenelle, Omaha, Nebraska, Nov. 2, 1951. 


to our industry through addresses and ar- 
ticles of a technical nature. Today, all pri- 
vate business stands at the crossroads and 
one guiding arm points down a road where 
no agents tread. A changing philosophy 
of government and federal controls are ex- 
panding into every location and each field 
of endeavor. Because of the times, I have 
accepted, recently, every opportunity to 
talk, not about our specific problems but 
about those important things that have 
made agents possible. For a little while I 
would like to talk to you of some of the 
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things in the history and affairs of this 
nation that have made it great. I will 
emphasize some of the trends in the affairs 
of men that dangerously threaten our 
greatness and I hope to point out some 
of the attitudes on the part of our people 
that must be changed if we are to main- 
tain our American way of life. 


With uncertainty as to what contribu- 
tion I can make to this meeting of Ne- 
braska Agents, I am, nevertheless, very 
certain that the futures of the insurance 
agents of Nebraska and of all our states 
are forever bound with the indissoluble 
principles that make for a sound nation. 
No urge of mine can add to the patriotism 
of you folks of the Middle West. My best 
hope is that upon reflection, we who come 
in contact with so many people, may help 
others to have a better understanding of 
the seriousness of our times. The time 
has come when more people must discard 
their detached attitude and take a view 
broader than their personal welfare. Our 
people need a keener appreciation of their 
general welfare, including their political, 
economic and personal freedom. 

Great events of history have been built 
upon the philosophies and ambitions of a 
few. Every political movement of the past 
germinated in the mind of an individual 
and became a compelling force when it 
spread to enough of the strong to rule the 
many. All human history is but a reflec- 
tion of leaders and those who followed or 
were driven. We are living in a great 
moment of history in which the problems 
of this nation are highly complicated. ‘The 
accomplishments of our generation can rise 
no higher than the ambitions, the abilities 
and the morals of those who lead us. Our 
leaders reflect the intelligence and mettle 
of the citizenry. 

If we are to continue as the sustaining 
power of representative government then 
liberty loving people who understand his- 
tory and the machinery of government 
must take a determined stand to see that 
all our people, and particularly our young 
people, grasp the meaning of this country. 
A revival of something of the spiritual 
quality so inseparable from the historic 
basis of our nation is necessary. People 
need to understand and take part in the 
affairs of their community, their state and 
their nation. 

Upon the United States rests the heavy 
responsibility of preserving freedom in a 
tired and despairing world. Each genera- 
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tion has the responsibility of preserving 
our free institutions and passing them on 


to the next. No generation has had a 
more difficult public job to do than have 
we. It takes some effort to understand 
important trends in politics and economics 
and even more effort to get sound ideas 
across to others. More .of us must simply 
make the effort. If we are to continue to 
reap the benefits of this republic each must 
shoulder some responsibility for its preser- 
vation. Our part must be more than the 
expressions of mere democratic theories. 
Our task in leading less fortunate na- 
tions to a position of social and economic 
soundness is made difficult by a world- 
wide ideology which opposes every basic 
principle for which our nation stands. Our 
ideals and aims are misrepresented by the 
opposition at home and abroad. Strange 
pressures and unusual irritations are gen- 
erating confusion in all phases of our en- 
deavor. There is danger to our Republic 
in the modern political phenomena that 
has brought us Naziism in Germany, Fas- 
cism in Italy, Communism in Russia, China 
and Yugoslavia, Peronism in Argentina 
and Socialism in England. Under such gov- 
ernments the people who expected social 
advantages soon found their independence 
surrendered to control by the political 
state. It has been said that gallantry in 
a soldier is born of love of country, a 
desire to protect one’s family, pride in self 
and confidence in one’s immediate “out- 
fit.” Our future depends upon all—soldier 
and civilian alike. Each good citizen should 
feel and display something of the soldier’s 
gallantry in relation to our public affairs. 
The disturbed condition of the world 
today is the latest phase in the evolution 
of human affairs. This has been going on 
for centuries and has been most pro- 
nounced in the last one hundred years. It 
is the individual’s fight to throw off op- 
pression and to develop according to his 
own ideals under just laws. These trends 
cannot and should not be stopped. The 
danger is always in powerful minorities 
seizing the opportunity to force unsound 
schemes upon a lethargic or a disunited 
majority. This is what has happened in 
Russia and elsewhere. If we can thus view 
world conditions objectively we can adopt 
a more philosophical attitude toward pres- 
ent trends while not allowing ourselves to 
lapse into indifference. All should be 
made to see that it is possible to trade free- 
dom for security and end up by losing 
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both. All must understand that in times 
of emergency, unnecessary controls may be 
shackled upon a free society. In a repub- 
lic or a democracy the people themselves 
have the means of correcting conditions 
that need changing without surrendering 
their liberty. But it is necessary that they 
act. 

What is it, in this march of time and 
the present confused state of things, that 
places such heavy responsibilities on our 
nation? It is our land, our people and our 
government. It is our “grand scheme and 
design in Providence” as John Adams put 
it. These things need constant emphasis 
until our people and all their children un- 
derstand what has made us great and we 
become determined to take a firm hold 
upon our grand traditions that they may 
be preserved and remain a beacon of hope 
for the people of this and all countries. 

We have been endowed with one of the 
garden spots of the earth. Its rocky, 
wooded hills of New England spread to 
the warm blue hills and valleys of the 
South. Our great and fertile plains stretch 
far to reach the majestic snow capped 
mountains of the West. We have agricul- 
tural possibilities beyond our needs and 
unmeasured wealth in natural resources. 
Our great rivers and dams turn a million 
wheels of industry and our trade has un- 
surpassed access to the great oceans. To 
appraise the grandeur of our land makes 
one wish to humbly thank God for so 
many blessings. This is what our pioneers 
found. It is what they have passed on to 
us. Its preservation is our responsibility 
to future generations. It should spur us 
to a high resolve that these things shall 
not be wasted but shall be used and pre- 
served as a kind Providence must have in- 
tended. 

As to our people, they found on this 
continent room for men to grow. There 
was much work to be done under condi- 
tions that gave promise of meeting ideals 
of equality. There came a constant stream 
of the most enterprising and venturesome 
people from all Europe. Long before the 
land could be known to promise so much 
they came bringing the strong blood and 
cultures of many lands and with it a de- 
termination to build for themselves a place 
in which the individual might live in dig- 
nity and honor the laws of God, nor bow 
to the arbitrary mandate of any man. 

The land and the people produced the 
third great element which was the inspired 
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leadership that put together age-old prin- 
ciples to form a constitutional government 
for free men such as the world had never 
known before. In all history the greatest 
contribution to the art of self government 
was that conceived in the minds of those 
rare, great men who founded the Republic 
of these United States. It was inspired 
genius that enabled our forefathers to es- 
tablish a government with built-in checks 
and balances where individual initiative 
thrives; where every man is lord of his cas- 
tle and may be respected for his own 
worth; where the minority are free under 
majority rule and where states have rights 
under a central government. Our consti- 
tution is more than a basis for government 
—it is an enlightened way of life. 

These are the foundations upon which 
we have built the United States of America 
where our people derive their basic con- 
cept of the dignity of the individual from 
religious principles. Here we sincerely be- 
lieve that human beings have a right to 
develop their own free wills under just 
laws produced by men in accordance with 
the Divine Plan so far as they, in all good 
conscience, can understand it. These are 
the things that we must be actively con- 
cerned about in the light of what is going 
on about us. Internal indifference to what 
we are and what we can be, is a greater 
threat to our free institutions than any 
outside power in the world. We cannot 
indefinitely pluck the fruit of democracy 
without caring for the tree. This impor- 
tant job must be shared by all of us. 

Are the checks and balances so brilliant- 
ly provided in our national government 
functioning as they should, or do we sense 
an encroachment here and there? Do 
judges sometimes become involved in mat- 
ters pertaining to the Executive Branch 
when they might better have remained 
aloof? Has there been serious evidence in 
recent years that executives have been 
prone to usurp functions of the legislature, 
and have our representatives given in too 
easily to executive power where they might 
better have insisted upon respect for the 
legislative function? Perhaps you and I as 
stockholders in this grand enterprise have 
been neglecting our assets. The checks and 
balances, established in and between our 
legislative, executive and judicial branches, 
constitute one of our greatest heritages and 
must be guarded as a bulwark of our free- 
dom. We most surely will take a step 
backward if we fail to insist that our ex- 
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ecutives, our legislators and our judges 
function properly in their respective 
spheres. Today, then, every public trend, 
including every legislative act, every execu- 
tive decree and judicial interpretation, 
holds a meaning for each one of us and 
for those who shall follow us. 


Did someone say that these are generali- 
ties? Well, those who know something of 
history understand the dangers that con- 
front this country. I could be more spe- 
cific. I could be so specific that we would 
be here all afternoon discussing problems 
unknown to us a few years ago. We haven’t 
time for that but let me point out to you 
that the subversive elements in this coun- 
try would be tremendously pleased if they 
could develop an attitude whereby we 
would detest emphasis upon our grand tra- 
ditions and institutions. Things that need 
repeating are not unimportant because 
they have been heard before. Good peo- 
ple do not stay away from their places of 
worship because they have heard the word 
of God since childhood. You do not keep 
your children away from school because 
they will hear the same things that you 
were taught about reading, writing and 
arithmetic. Rather, you want to be sure 
that they do hear these things and you 
hope that what they hear may affect their 
actions. We can be thankful that here in 
America businessmen who do understand, 
may still exercise their responsibility to 
speak out in the greater interest of all. 

It is not within my power, nor am I 
presumptuous enough to attempt to plan 
the needs of each community. Local busi- 
nessmen should know them better than 
anyone from the outside. I do know that 
high principles cannot be melted down in 
a crucible. The art of government cannot 
be developed in a test tube. The most 
powerful atom smasher ever conceived will 
not add one mite to the economic improve- 
ment of this community or this country 
until the moral structure of our people 
balances scientific achievement. The 
strength of our country is not so much in 
what we make as in what we believe. Peo- 
ples’ beliefs grow out of true knowledge or 
false propaganda. 

Our population has doubled in the last 
fifty years. Coincident with this rapid in- 
crease in population, interest in public af- 
fairs has decreased dangerously. It is a 
cause for grave concern that so many peo- 
ple, who love freedom above all else, and 
who realize that it is the root of all human 
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happiness, continue to be indifferent to our 
elections. Should our example of govern- 
ment by free men be lost, who can predict 
the numberless, dark years that will lie 
ahead before a comparable example arises 
from a confused world. All good citizens 
must understand democratic processes and 
exercise the rights of citizenship if we are 
to remain a self governing people. Under 
our form of government there is no choice. 
Either we participate in our public affairs 
or there is no hope for the future. 

In the midst of misinformation and mis- 
understanding, there is evidence of a grow- 
ing desire on the part of a great many of 
our people to better understand public af- 
fairs. It cannot be expected that each in- 
dividual in this vast nation can do the 
spade work so necessary to discover truth 
as distinguished from propaganda. When 
he tries, the tremendous amount of infor- 
mation and propaganda, ground out daily 
through books, periodicals and the radio, 
is too confusing. 

Sound principles never change. Yet, in 
seeking to maintain all that is good in our 
way of life we cannot expect to remain 
static in a world constantly producing new 
things, including new ideas. The American 
ideal is based upon the free action of the 
individual. He has the right to exercise 
his own free will in judging whether or 
not new ideas are good for him and his 
country. Upon the exercise of this judg- 
ment depends our future. He can be 
helped if responsible people disseminate 
understandable information so that the 
average citizen can discriminate between 
fanatical strategy and sound ideas, whether 
they be old or new. We must sift the 
wheat of truth from the chaff of propa- 
ganda and give it to the people in a way 
that will inspire them to appreciate what 
they have in America. 

In all our communities on the local level 
we have the best opportunity to build good 
public opinion and to encourage interest 
and participation in government. Local 
governments become increasingly less im- 
portant as we allow the concentration of 
power in the national government to grow. 
Businessmen have facilities in their respec- 
tive communities for awakening the indi- 
vidual to his community responsibility. 
The tone of a town or a nation is fixed 
by its people. 

All who would aid in the preservation 
of our American way of life may make 
their contribution in their home town. If 
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every town in this country will establish 
good schools where history will be taught; 
if every city will clean up its crime and 
kick out crooked politicians; if every com- 
munity will balance its budget; if all good 
citizens will exercise their right to vote, 
then there will be no need to fear sinister 
influences. Interest in government and a 
sound public opinion is the only way we 
have of effectively controlling elected of- 
ficials and appointed officers that turn the 
wheels of government. 

I shall touch briefly upon just four sub- 
jects in the hope of stimulating a few peo- 
ple to look beyond the struggle to meet 
their daily taxes and do something to make 
more certain that we shall always earn 
them as a free people. 

First, the political impact of the present 
international situation requires all think- 
ing people be alert to its dangers. Com- 
munism is a titantic struggle between the 
concepts of self government by free peo- 
ple and the doctrine of totalitarianism 
with its slavery. ‘Through confusion and 
subversion, and later through police inqui- 
sition and intimidation, communists have 
taken by the throat one country after an- 
other. Their system cannot last. Sooner or 
later the will of the people to rule them- 
selves is bound to triumph and the whole 
miserable structure will collapse about the 
heads of the minority that rules. 

In the eyes of history millions of human 
beings will not submit indefinitely to the 
iron heel. When the change comes there 
will be at the head of the movement lead- 
ers espousing humanitarian _ principles 
whose names shall forever dwarf the com- 
munist leaders. Communist power is a 
continuing attack, both brutal and subtle, 
upon the institutions of free men. The 
threat to our country is greater from with- 
in ‘through wily and crafty fanatics who 
admittedly move among us. How ridiculous 
it is that in this land there are some thou- 
sands of people who will fall for the sin- 
ister communist line. But how ridiculous 
a communist can be made to look in a 
home community when the spotlights of 
patriotism and truth are thrown upon him. 

Inflation looms large on the economic 
front. For twenty-five years we have been 
fearing inflation—now we face it. It is 
threatening our national economy and ‘is 
pinching our citizens. The traditional 
source of inflation in times of armaments 
is an unbalanced budget. Ways to curb 
inflation include a balanced budget and 
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it is up to our national government to put 
the curbs into effect. We are suffering now 
through waste and extravagances that are 
piling on taxes and public debts. We are 
a rich country but we are not rich enough 
to indefinitely pour out unlimited natural 
resources and dollar aid to foreign coun- 
tries to strengthen their armaments while 
they build socialistic governments. The 
very countries we aid believe that our abil- 
ity to give to them is limited only by our 
selfishness. For the first time in our his- 
tory we, at home, are being forced to adopt 
what has been called a garrison economy. 
We cannot, at the same time, indulge in 
socialistic plans for relieving our people 
of their essential responsibilities. Who 
wants a life of guaranteed mediocrity? 

Political administrations, unlike private 
businesses, have not had to make both ends 
meet. They look to taxpayers to keep them 
solvent and care little about economy so 
long as they can stay in power. If we would 
avoid inflation it is basic that thrift be 
exercised by government. If we wish to 
maintain American standards of living it 
is time that some thought be given to the 
hard earned dollars of the American tax- 
payers. The Committee on Federal Tax 
Policy, a private organization headed by 
Roswell Magill, former undersecretary of 
the treasury, has stated that a cut of ten 
billion dollars could be made in next 
year’s federal budget by prompt with- 
drawal of the federal government from the 
field of lending, by a cut in unnecessary 
public works, a drastic curtailment of fed- 
eral grants and subsidies and an end to 
the federal purchase of commodities un- 
der support programs. Commercial non- 
defense construction is being curtailed by 
government but the national administra- 
tion continues with new and expensive so- 
cial proposals. Representative Simpson of 
Pennsylvania recently queried businessmen 
on what to do about taxes. Thirty thou- 
sand answers were unanimous on cutting 
government spending. Businessmen know 
the answer but they are not always force- 
ful enough in dealing with their elected 
representatives. 

It has been suggested recently, that if 
federal spending programs cannot be 
halted in any other way, then the people 
who must be taxed to foot the bills, should 
require congress to submit to public refer- 
endum, huge controversial spending pro- 
grams such as foreign aid. There is no 
doubt but that this would be democracy 














Page 418 





in action. I am not recommending it. I 
prefer to work through our elected repre- 
sentatives. When congress fails to act ac- 
cording to the will of the people, then un- 
der the basic laws of our republic, an in- 
formed electorate can cure the situation. 


One cure for inflation, often projected, 
is to tax away earnings of the people so 
that they will not have so much to spend 
in a market with decreasing supply. Well, 
many of our people have waited a long 
time through depression and war for a 
washing machine or an extra room to make 
life a little easier. If the government is 
to discourage spending let it set the exam- 
ple. What is the incentive for people to 
work if a paternalistic government on one 
hand promises to take care of all their 
needs and, on the other hand, taxes away 
their earnings until they can neither save 
nor spend for anything beyond the neces- 
sities of life. Soon we must become de- 
termined enough to demand that our na- 
tional government face up to its moral re- 
sponsibilities with respect to the hard 
earned income of its people. We cannot 
indefinitely drift with apparent helpless- 
ness under a spend and tax policy. John 
Marshall, in the early days of this repub- 
lic, emphasized that the power to tax was 
the power to destroy, and James Madison 
said one way it can be done is by allowing 
taxes to eat up the seed corn of our sav- 
ings. How successful would the tall corn 
states be if all their seed corn were fed 
to the hogs? In one year there would be 
neither grain nor need for a pork barrel. 
To congress is given the power to tax. Our 
best representatives in government are 
those who, in sincerity, serve the people 
and guard us against destruction. 


Third is crime. Our chief social prob- 
lem is big time rackets. While taxes become 
more burdensome all the time, organized 
crime in the United States is taking a bit- 
ter toll from the American people in per- 
sonal suffering and financial loss. In a 
remarkable statement before the Special 
Committee of the United States Senate to 
Investigate Crime, J. Edgar Hoover pointed 
out that we are in a state of moral depres- 
sion and the extent of organized crime in 
the United States is a national disgrace. 
The underworld, which has a shocking 
contempt for law, is constantly extending 
its tentacles and is establishing ‘unholy al- 
liances between the criminal element and 
officialdom.” This is weakening the moral 
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structure of government at a time when 
we need to be strongest. 


Officials who have the duty to protect 
the public from crime, all too often sit back 
in their offices and wait for a specific crime 
to be committed. Then they go about pun- 
ishing the individual. Too little attention 
is given to the prevention of crime. Some 
cities in this country are crime ridden while 
others are comparatively free of crime. 
The difference is due to the attitude of 
the people that make up the communities 
and the public servants they elect and sup- 
port. The time has come for some straight 
thinking on the responsibility for loca] 
conditions. At a time when we are jealous 
of the expansion of central government, 
the federal government has been forced to 
act on crime because most of our state and 
local governments have shirked their re. 
sponsibilities. 

Citizens should do their utmost to see 
that we are given suitable public officials. 
But the citizen’s responsibility does not 
end there. Individuals and civic groups 
should demand that organized crime be 
eradicated. Law enforcement will be ef- 
fective in direct proportion to the citizens’ 
demand that it be. Businessmen, if they 
will, can awaken increased zeal for civic re- 
sponsibility supported by a vigorous press. 


Criminals and tainted politicians can- 
not stand exposure. The Kefauver Com- 
mittee, as nothing before, has thrown the 
spotlight of public disgust upon crime in 
all its contemptible characteristics. The re- 
sponsibility for its elimination, however, 
must not all be left with the federal gov- 
ernment. 


Fourth, and last, is the need for quality 
in government. Short of crime itself, we 
should all insist upon qualified public 
servants who are ambitious to inculcate 
character in government. Every citizen 
should uphold decent government and not 
see it circumvented. We should sponsor 
and then support capable men and women 
who will put high principles above politi- 
cal expediency. Unless public servants have 
character themselves they will neither 
recognize the lack of it in those around 
them nor have the fortitude to stand up 
for right and justice and decency. Too 
few are aware of the dangers to the future 
of the United States in the trickery and 
underhanded dealings involved in unscrup- 
ulous politics. With this in mind, people 
should ever remember that there are many 
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fine public servants. Public officials should 
not be castigated except from honest mo- 
tives based on facts. Another reason for 
a well informed public opinion. 

The mistakes we have suffered in recent 
years have been too costly to be forgotten. 
It is not too late for us to yet derive a 
lesson, costly as it is, from our wasted natu- 
ral resources, from the inflation of our 
national economy, from the slanting of a 
grand government toward socialistic meas- 
ures, from our foreign entanglements and 
from our losses on all the Heartbreak 
Ridges of Europe and Asia. 

I assure you I have no exaggerated idea 
of my personal importance in relation to 
our public problems. But we who love our 
country should try to inspire others who 
equally love their country to action. Most 
businessmen, insurance agents if you 
please, could do more than they are doing 
to lead this country along the right road. 
Men who understand, must try to help less 
fortunate and misguided people to under- 
stand that all we have loved in this coun- 
try is in danger. In a republic or a de- 
mocracy the people themselves have the 
means of correcting conditions that need 
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changing, without surrendering their lib- 
erty. National progress will stop in this 
country if individual interest and initia- 
tive stop. There are good public repre- 
sentatives, a few patriotic editors and a 
few fearless businessmen who have been 
working hard in defense of our ideals. 
They have not been given the widespread 
support they deserve. We must support 
good representatives and we must forever 
guard the press of this nation. Patriotism 
without action creates a vacuum that will 
be filled by someone who may be the com- 
munist, the criminal or the crooked poli- 
tician. The future still belongs to us. Let 
us face it with the hardy American spirit 
of our pioneer fathers who settled upon 
the plains of Nebraska. Let us face it with 
an understanding that the principles of 
our constitution are the foundation stones 
of American business and that freedom of 
operation is the keystone of any worthy 
agency system. The future of insurance 
agents is in the balance. You cannot sepa- 
rate the future of the agency system from 
the future of America. You should reso- 
lutely accept your responsibility to your 
business and your country. 


Multiple Claims Under the Automobile Liability Policy 


C. L. FisHEer 
Chicago, Illinois 


HE persistence of many motorists in 
maintaining only the minimum limits 
of automobile liability insurance protec- 
tion, together with the frequency of acci- 
dents resulting in injuries to more than 
one claimant, more and more often raises 
the question of the extent to which one 
claim may be settled at the expense of 
available remaining coverage for other 
claims arising out of the same accident. 
Consideration of the problem by the 
courts has been relatively scanty, which in 
itself is a tribute to the men who counsel 
liability claim departments, for though the 
weight of authority seems to give the in- 
surer a green light, there remains some 
doubt, and it can only be due to patience, 
fairmindedness and ingenuity in the ad- 
justment of claims that there has been so 
little litigation. 
A good starting point is Bartlett v. Trav- 





elers Ins. Co., 117 Conn. 147, 167 A. 180 
(1933). The insured’s accident resulted in 
the death of one of his passengers and 
serious injuries to two other passengers in 
his car. The insurance policy was a single 
limit policy, affording $10,000 coverage per 
accident. 

As an aside, it is worth noting that the 
absence of a “per person” limit, such as 
the one in the standard automobile liabil- 
ity policy of most widespread use today, 
undoubtedly helped to create the difficulty 
in this case. With respect to any particu- 
lar claimant, a “per person” limit auto- 
matically preserves for the benefit of other 
claimants the amount of the coverage in 
excess of that limit, and to this extent fa- 
cilitates settlement of all claims. This ad- 
vantage of the “per person” limit probably 
will be weighed in connection with the 
proposal for a single limit policy which 
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is understood to be currently under con- 
sideration by insurance underwriters. 


Returning to Bartlett v. Travelers, there 
were the two bodily injury claims, and the 
death claim. Settlement negotiations were 
undertaken for all three and one of the 
bodily injury claims was compromised for 
$1,000. ‘The negotiations in the death 
claim stood at a demand of $5,000 and 
an offer of $3,500 when the remaining bod- 
ily injury claimant brought suit against the 
insured and threatened to attach his prop- 
erty unless the insurer promised in writing 
to preserve the remaining $9,000 of cover- 
age for any judgment he might recover 
against the insured. The $3,500 offer was 
again extended to the administrator, who 
continued to decline it, and thereupon the 
insurer gave the bodily injury claimant the 
written promise he had demanded. ‘Two 
months later the administrator reduced his 
demand to $3,500, but the insurer ex- 
plained that it could not then pay this sum 
because of its written promise to preserve 
the coverage, but that later it should be 
able to do so since it expected to spend 
only about $5,000 in settling the case of 
the bodily injury claimant. By the time 
the latter accepted $5,250 in settlement of 
his claim, the administrator had retained 
an attorney who thereafter brought suit 
against the insured, ultimately recovering 
a judgment for $10,000. The administra- 
tor brought the present action against the 
insurer to recover the full amount of this 
judgment, no part of which was the in- 
sured financially able to bear. 

The written promise to the one claim- 
ant was a device that would not be used 
today, since the current standard policy 
provides for payment by the insurer of 
premiums or bonds to release attachments. 
But the factual situation would have been 
essentially the same without the written 
promise. It was no different from many 
another file whose total claims require 
more than the amount of the coverage. 
Rivalry among the claimants is inevitable 
and the question arises as to whether one 
can be preferred over another. 

The current standard automobile policy 
provides that “the company may make such 
investigation, negotiation and settlement 
of any claim or suit as it deems expedient,” 
and that “no action shall lie against the 
company ... until the amount of the in- 
sured’s obligation to pay shall have been 
finally determined either by judgment 
against the insured after actual trial or by 
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written agreement of the insured, the 
claimant and the company.” The corres- 
ponding provisions in the policy in the 
Bartlett case were substantially the same 
in all pertinent respects. 

The plaintiff administrator argued that 
the policy did not authorize the crediting 
of compromise settlements in dimunition 
of the total liability under the policy. But 
the court disagreed, reasoning that the in- 
surer’s right to settle claims necessarily im- 
plied the right to reduce its total liability 
in doing so. It was not required, it said, 
that the policy spell this out in so many 
words, as was done in the policy involved 
in Century Indemnity Co. v. Kofsky, infra, 
which provided that “where two or more 
persons are injured in an accident, the 
company may settle and pay any claim as- 
serted, whether reduced to judgment or 
not, and such payment shall be counted 
in dimunition of the company’s total liabil- 
ity on account of such accident.” 

Certainly so far as the policy itself was 
concerned, the court correctly interpreted 
the intention of the insurer. The current 
policy form is more specific in expressing 
this intention, though perhaps not as direct 
as in the policy in the Kofsky case. The 
last paragraph of the defense agreement in 
today’s form reads “The amounts incurred 
under this insuring agreement, except set- 
tlemens of claims and suits, are payable by 
the company in addition to the applicable 
limit of liability of this policy.” 

The next contention of the plaintiff was 
based on a Connecticut statute which has 
a counterpart in one form or another in 
a great many states (85 ALR 20, Validity, 
construction, and effect of statutory or pol- 
icy provisions which give injured or dam- 
aged person right of action against insurer 
in respect of indemnity or liability insur- 
ance voluntarily carried). Without going 
deeply into the historical background of 
these statutes, it is sufficient for present 
purposes to point out that they were aimed 
at requiring insurers to issue policies of in- 
surance against liability as distinguished 
from policies of indemnity against actual 
loss. Formerly insurance policies agreed to 
make whole the insured for sums he ac- 
tually expended because of his legal liabil- 
ity. The injured party could not bring an 
action against the insurer, even after ob- 
taining a judgment against an insured who, 
because insolvent or bankrupt, could not 
satisfy the judgment. The insured, having 
made no payment, was not entitled to in- 
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demnity. Nor was the judgment creditor 
entitled to any greater rights. The statutes 
cured this situation either by forbidding 
the issuance of a policy without a provi- 
sion for direct action by the injured per- 
son in the event of insolvency or bank- 
ruptcy of the insured, or by simply cre- 
ating such a right against the insurer. 

Since there is no longer any interest in 
selling mere indemnity policies, the re- 
quirements of these statutes are more than 
met in today’s standard form by the policy 
language: “Any person or organization or 
the legal representative thereof who has 
secured such judgment or written agree- 
ment shall thereafter be entitled to recover 
under this policy to the extent of the in- 
surance afforded by this policy. . . . Bank- 
ruptcy or insolvency of the insured or of 
the insured’s estate shall not relieve the 
company of any of its obligations hereun- 
der.” 

The policy in the Bartlett case similarly 
complied with the Connecticut statute, but 
the plaintiff maintained that the statute 
imposed upon the insurer absolute liabil- 
ity to the injured upon the happening of 
the accident. The same argument arises in 
another group of cases, that in which the 
injured asserts that his right against the 
insurer is not affected by the insured’s 
breach of conditions subsequent to the ac- 
cident. Here the position of almost all 
courts is that the injured stands in the 
shoes of the insured as regards such 
breaches (106 ALR 532, Breach of condi- 
tions subsequent to accident). 

The Connecticut court refused to inter- 
pret the statute as vesting such an absolute 
right in the injured party. It pointed out 
that the statutory provision that the in- 
surer “shall, whenever a loss shall occur 
. . . become absolutely liable” had to be 
read with regard to the context and that 
it made the insurer’s liability absolute only 
in the sense that payment for the loss was 
not dependent upon the insured’s first sat- 
isfying a judgment against him, and in the 
sense that the insurer could not avoid li- 
ability by cancellation of the policy after 
the accident. 

From this premise the court concluded 
that the statute did not give the injured 
any rights that the insured did not have, 
and, apparently, further that, since the in- 
sured had no voice in the settlement of 
claims, the injured had none either. The 
statute, and the inchoate right of the in- 
jured that it created, did not impair the 
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company’s right to negotiate and settle as 
it saw fit. And settlement of claims in- 
stead of being a cancellation of the policy, 
as claimed, was actually a performance of 
the contract. 


Although there are decisions which per- 
mit one claimant who has recovered judg- 
ment against the insured to have prefer- 
ence over another claimant, the Bartlett 
case and two others are the only decisions 
to which an insurer can look for specific 
judicial authority for its freedom to settle 
claims not reduced to judgment. And cur- 
iously enough, each of the other two in- 
volved compulsory policies. 


One of these cases is Turk v. Goldberg, 
91 N. J. Eq., 283, 109 A. 732 (1920), where 
the owner of a bus had a single limit $5,000 
policy, as required by a New Jersey statute, 
which provided that such policy “shall be 
for the use and benefit of every person 
suffering loss, damage or injury as afore- 
said.” As a result of a collision between 
the bus and a truck, a number of bus 
passengers were injured, some of whom re- 
covered judgments against the insured 
which were paid by the insurer to the ex- 
tent of $2,200. One of the claimants whose 
suit was pending, brought this action for 
an injunctive order against the insurer and 
the other claimants whose suits were pend- 
ing, seeking to restrain the insurer from 
making further payments and the other 
claimants from attempting to collect from 
the insurer on any judgments they might 
recover. The plaintiff further sought to 
have the court take charge of the remain- 
ing $2,800 of coverage for the purpose of 
marshalling it for the benefit of all. 


The court refused such relief. The statute 
was unlike most statutes in that it gave the 
injured an original and primary right 
against the insurer, that is, the right was 
not derived through the insured. But there 
was nothing in the statute to indicate that 
the legislature intended that injured per- 
sons should share the policy pro rata. ‘The 
legislature could have done this easily had 
it been so disposed. And further: 


“To hold that the policy is for the 
benefit of all injured persons pro rata 
would make it necessary for the insur- 
ance company to ascertain, before it 
could safely pay any one, how many per- 
sons might have claims thereon . . . and 
what the total amount of judgments 
which might be presented would be.” 
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Bruyette v. Sandini, 291 Mass. 373, 197 
N. E. 29 (1935), also specifically addressed 
itself to the insurer’s freedom to settle 
claims. A two-car collision produced two 
death claims and three bodily injury claims 
against the insured. The death claims were 
settled, and two of the bodily injury claim- 
ants had suits pending, when the remain- 
ing claimant brought this action to have 
the insurer enjoined from exhausting the 
rest of the coverage by settling the other 
two claims. 


Massachusetts’ highest court denied that 
there was any cause for equitable relief. 
The Compulsory Motor Vehicle Act did 
not go beyond the earlier statute insofar 
as the nature of the injured’s interest in 
the insurance fund was concerned. That 
interest remained an inchoate or potential 
one only, something in the nature of a 
lien but not a property right in the assets 
of the insurer. The court was satisfied to 
look only to the statute and to cite favor- 
ably the Turk and Bartlett cases, as to pub- 
lic policy simply stating that it did not con- 
sider the settlement of part of multiple 
claims contrary thereto. The case is es- 
pecially significant vis-a-vis public policy 
considerations, however, since the result 
was reached notwithstanding the interest 
in protecting the public that the Massa- 
chusetts legislature undoubtedly had when 
it adopted the compulsory statute. 

Decisions which give a preference to a 
judgment creditor are also useful in show- 
ing that the insurer is entitled to settle 
claims as it sees fit, but these decisions are 
not altogether satisfactory for this purpose. 
In the first place, they do not involve any 
effort by the insurer to put one claimant 
ahead of another, and secondly, once a 
claimant has recovered a judgment, he then 
has a statutory right which the courts are 
loath to disturb. These decisions can be 
sketched briefly. 

In Lumbermens Mutual Casualty Com- 
pany v. Yeroyan, 90 N. H. 145, 5A (2) 726 
(1939), the issue of preferences was not 
squarely before the court. There the in- 
surer sought a declaratory judgment that 
because of its payment of $5,000 toward 
the bodily injury claimant’s judgment, it 
was not liable under its 5,000/10,000 policy 
with respect to a suit for consequential 
damages brought against the insured by the 
bodily injury claimant’s husband, who 
commenced his action almost a year after 
his wife’s judgment. The insurer was 
granted the judgment it sought. Although 
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the husband’s principal contention was 
that his claim was not subject to the “per 
person” limit of the policy, apparently he 
also argued that the payment of the $5,000 
to his wife represented a discrimination 
against his own claim for loss of consor- 
tium. 


The court thought it unnecessary to de- 
fine a general rule for the preferential set- 
tlement of multiple claims, but held that 
the New Hampshire statute, which gave 
the judgment creditor a right of action 
against the insurer, did not provide for ra- 
table payment, and that therefore the wife, 
having reduced her claim to judgment, was 
entitled, on the facts stated, to have the 
insurance fund applied to the satisfaction 
of her judgment, even though the fund 
was thereby exhausted. Although the result 
did involve an element of preference, the 
decision on this point is not particularly 
significant, especially in view of the facts 
of the case and the restricted application 
the court chose to give its ruling. 

O’Donnell v. New Amsterdam Casualty 
Co., 50 R. I. 275, 146 A. 770 (1929) might 
be said to permit a degree of preference, 
but again the case is not very helpful. 
After deciding a coverage issue adversely 
to the insurer in an action brought against 
the insurer by four judgment creditors, the 
court approved the distribution of the lim- 
its of the policy which the four had agreed 
upon among themselves. There were other 
claimants, some apparently with suits pend- 
ing against the insured, but none of them 
was asserting a right to a share of the fund. 
The court said that the statute did not 
provide for a pro rata share for each in- 
jured person and that the fund was avail- 
able only to those who secured judgments 
and then acted to enforce them against the 
insurer. 

Piscietta v. Preston, 170 Misc. 376, 10 
NYS (2) 44 (1938), held that there was no 
basis for granting proration relief to a 
claimant whose suit was pending along 
with a number of other suits and who 
sought to have the insurer enjoined from 
paying the limits of the policy on two judg- 
ments already recovered against the in- 
sured. The court found itself without 
power to deprive the judgment creditor 
of the rights which the statute gave him 
or to rewrite the policy to include a pro- 
vision for ratable distribution. The court 
cited Stolove v. Fidelity & Casualty Co., 157 
Misc. 106, 282 NYS 263 (1935), another 
New York lower court decision, where the 
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insurer was held to be under no obligation 
with respect to one judgment after having 
paid its limits in satisfaction of the first 
judgment recovered against the insured. 


Ward Trucking Corp. v. Philadelphia 
Nat. Ins. Co., 4 N. J. Super. 434, 67 A (2) 
480 (1949) involved a fire policy issued to 
an interstate motor vehicle carrier to cover 
loss to property of shippers and consignees. 
A shipper recovered judgment against the 
insured and then sued the insurer under 
the B. M. C. 32 endorsement which was 
a part of the policy as required by regula- 
tions of the Interstate Commerce Commis- 
sion. None of the other claims having been 
reduced to judgment, nor even sued upon, 
though four years had elapsed since the 
fire, the court gave the judgment creditor 
full recovery against the insurer, dismiss- 
ing a counterclaim by the insurer which 
sought joinder of the other claimants as 
defendants and relief in the nature of in- 
terpleader. 

The contract of insurance in the Ward 
Trucking decision did not give the insurer 
a contractual right to settle, and on many 
other counts the case is distinguishable 
from the problem here considered. More- 
over, the case may well fail to represent the 
prevailing law even within its own area 


of insurance, as pointed out in a carefully 
documented article written by Mr. Fred 
G. Stickel, Jr. and published in the July, 


1950 issue of the Insurance Counsel 
Journal. 

But if the auto liability insurer cannot 
find overwhelming support in the decisions 
for freedom to settle claims as it deems 
best, the contrary view has even less to 
sustain it. In Darrah v. Lion Bonding & 
Surety Co., Tex. Civ. App., 200 S. W. 1101 
(1918), there was a bond rather than a li- 
ability insurance policy. Three of those 
injured in the accident recovered judg- 
ments against the surety for more than the 
amount of the coverage. A fourth claimant 
brought this suit for a pro rata share after 
the three judgments had been obtained but 
before they were paid. The surety there- 
after having paid the three judgments, the 
lower court dismissed the suit. On appeal, 
however, a re-trial was ordered to deter- 
mine whether the plaintiff pressed his claim 
with proper diligence, lacking which the 
principle of estoppel would apply in favor 
of the bonding company. 

In Century Indemnity Co. v. Kofsky, 115 
Conn. 193, 161 A. 101 (1932), an inter- 
pleader action brought by the insurer 
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against four judgment creditors, the court 
refused to recognize any priority based on 
date of commencement of action or date 
of recovery of judgment, instead of pro- 
rating the coverage on the basis of the 
maxim Equality is equity, which it con- 
sidered applicable since interpleader is a 
proceeding in equity. No real conflict ex- 
ists between this case and Bartlett v. Trav- 
elers Ins. Co. supra, but in any event the 
latter must be considered controlling in 
the present question since it is a later de- 
cision of the same court. 


The outstanding decisions which restrict 
a claimant to a pro rata share and which 
deprive the insurer of freedom to settle on 
any other basis are those construing Sec- 
tion 17 of New York’s Vehicle and Traffic 
Law (formerly Section 282-b of the High- 
way Law), Bleimeyer v. Public Service Mut. 
Cas. Ins. Corp., 250 N. Y. 264, 165 N. E. 
286 (1929), Long Island Coach Co. v. Hart- 
ford Accident & Indemnity Co., 248 N. Y. 
629, 162 N. E. 552 (1928), and Frank v. 
Hartford A. & I. Co., 231 App. Div. 707, 
245 NYS 777 (1930). This statute, applic- 
able to certain public vehicles, requires 
that the proceeds of the bond or policy “be 
apportioned ratably among the judgment 
creditors according to the amount of their 
respective judgments.” The statute is 
unique in this respect and the cases based 
on it, in view of the quoted language, are 
clearly distinguishable, indeed are useful in 
showing the insurer’s freedom to settle 
claims as it chooses in the absence of a 
statutory restriction. 

In sumimary of the decisions, then, it ap- 
pears that those which have examined the 
specific question of the right to settle 
claims, as distinguished from the obliga- 
tion to pay judgments, support the con- 
tention that a claimant cannot interfere 
in the insurer’s settlement of multiple 
claims. Moreover, most of the decisions 
which have considered the problem of 
preferences resulting from recovery of 
judgments are agreed that such preferences 
should not be disturbed, and these deci- 
sions are also useful in showing that a 
claimant has no voice in the settlement of 
multiple claims. 

As mentioned earlier, it is well settled 
that the rights of the injured against the 
insurer are derived only through the in- 
sured. The statutes giving the injured these 
rights often spell out this element of sub- 
rogation, in other statutes it is implied. In 
any event, the Connecticut court’s conclu- 
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sions in the Bartlett case, that the claim- 
ant-plaintiff had no cause to complain of 
the insurer’s settlement of the other claims 
and that he was entitled only to the 
amount of the coverage remaining there- 
after, were defensible on the ground that 
the contract of insurance contemplated 
such freedom of action by the insurer and 
on the ground that the statute itself did 
not call for any lessening of that freedom. 
On both these counts, the same view could 
well be expected in other jurisdictions. 

Moreover, quite apart from considera- 
tions of the intention of the insurer, as 
expressed in its policy, or the intention 
of a state legislature, as expressed in its 
statute, there are sound public policy ar- 
guments to be made in favor of the rule 
of the Bartlett, Turk and Bruyette deci- 
sions. If the rule should be otherwise, and 
insurers could settle claims only at the risk 
of incurring liability above their policy 
limits, an insurer would be unwilling to 
settle in any multiple claim case. The in- 
surer could not qualify a settlement offer 
upon the condition that it would be sub- 
ject to downward revision in the event of 
other settlements or judgments in excess 
of the coverage, because no claimant would 
be interested in such a settlement. The in- 
sured could not step in to fill this gap in 
the field of compromise, because the policy 
forbids him to make any payment except 
at his own cost. As pointed out in a note 
in 43 Yale Law Journal 136, settlements 
should be encouraged not only to avoid 
crowded court calendar conditions, but also 
to preserve the benefits of compromise, 
which relieves all parties of the burden of 
delay, expense, inconvenience, anxiety and 
uncertainty. 


But a claim department cannot think of 
the present state of the law on the subject 
as giving it a carte blanche. It should be 
remembered, for instance, that the court 
in the Bartlett case had before it a factual 
situation which was a relatively easy one 
for the view adopted, inasmuch as the in- 
surer had gone to great lengths in advising 
each claimant of the progress being made 
in negotiating settlement of the other 
claims and the plaintiff had at one time 
offered to settle for a share of the coverage 
which the insurer did in fact preserve for 
him. 

A court faced with a harder set of facts 
might well look for a rule of equality on 
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the basis of the supposedly analogous situ- 
ations of claims against insolvent estates 
of deceased persons and against insolvent 
debtors, claims in receivership, and rights 


of subcontractors under mechanic lien 
laws; which was in fact just what the court 
did do in Century Indemnity Co. v. Kofsky, 
supra, in resolving the competition be- 
tween four judgment creditors by pro- 
rating the coverage. Then too a statute 
in a particular jurisdiction may be so 
phrased as to give a claimant a concrete 
interest in the insurance fund even before 
he recovers a judgment. 

There are public policy arguments 
against a free hand rule too. The Yale Law 
Journal note mentioned above and another 
note in 49 Harvard Law Review 658 both 
express concern lest an insurance adjuster 
force a claimant to sign a release for an 
inequitable sum by threatening to exhaust 
the coverage by payments to other claim- 
ants. 

The moral is clear enough, but it seems 
to be well appreciated by insurers, as 
shown by the fact that in no reported case 
has there been such an effort to coerce 
claimants into unfavorable settlements by 
threatening to exclude them altogether. It 
would be a short view indeed, to create a 
factual situation which would invite “bad 
law.” The present state of the law is cer- 
tainly not unfavorable from the standpoint 
of claim departments, which can consider 
themselves free to settle part of multiple 
claims as long as they use this right in 
good faith and not as a weapon. 

It would appear almost as though the 
present state of the law, without high pres- 
sure tactics, is eloquent enough in bring- 
ing about acceptance by claimants’ attor- 
neys of reasonable settlements. With such 
mutual respect for the rights of the other, 
it could be that there never will be de- 
veloped a large body of law on this point. 
As the Bartlett court said: 


“No doubt important safeguards in 
securing fair settlements, made with due 
regard to the conflicting interests of sev- 
eral claimants, consist in the interest of 
the insurer to minimize its own expen- 
ditures, and its duty to the insured which 
at least demands good faith and intelli- 
gent action. These restrictions, which 
are inherent in the situation, effectively 
militate against fraud, collusion, or sim- 
ilar evils.” 
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Duty of Trial Counsel to Home Office on a Suit File 


J. A. Goocxu 
Fort Worth, Texas 


UCH has been said at our conven- 

tions and in the Journal about the 
proper relationships between trial counsel 
and his home office counsel. I think a 
great deal of good has come from the dis- 
cussions. So far both sides have been more 
or less feeling their way, so to speak, by 
sparring with each other, and I presume 
this will continue until such time as we 
know each other better, at which time we 
can say to each other in plain words just 
exactly what we would like to say. 


As a further sparring jab, I would like 
to set forth my ideas as to the duty of trial 
counsel toward his home office on a suit 
file sent to trial counsel’s office. 

Usually the first time trial counsel hears 
of a case is when it is sent to his office by 
the adjuster, and it usually contains the 
petition, citation, and such investigation 
as has been completed up to that time. 
Nine times out of ten, the adjuster has 
had one or more settlement conferences 
either with the litigant or his attorney and 
has received some kind of an offer in com- 
promise, which is usually reflected by the 
file. It goes without saying that either the 
adjuster or his home office has turned the 
settlement proposition down, or the file 
would never have gone to the trial counsel 
in the first place. Therefore, we can as- 
sume that the file has been sent to Trial 
Counsel for review and recommendation. 

Therefore, Trial Counsel owe a duty, 
and the query is, “What is that duty?” My 
conception of that duty is as follows: ‘The 
file should be thoroughly read, digested 
and thought about. A digest should be 
prepared, and if the file is not complete, 
then a clear, concise statement should be 
immediately made as to what would be 
necessary, in the writer’s opinion, to make 
it complete. Upon the completion of the 
file, discovery depositions of the adverse 
parties should be taken as quickly as pos- 
sible. 

When the file is complete insofar as 
possible by the above method, then trial 
counsel should make his report and recom- 
mendations to the Home Office fully and 
fairly, and the following topics should be 
discussed: 


(a) A full and complete analysis of 
the evidence thus far developed; 

(b) A comment on the demeanor of 
the witnesses, rating each witness as 
good, fair, indifferent, or poor; this an- 
alysis should also contain the age, sex, 
color and education of the individual 
witnesses if possible. 

(c) The ability and/or resourcefulness 
of opposing counsel. This ability should 
not be limited to courtroom tactics, but 
should also include an evaluation of his 
ability to protect his record. 

(d) A short history of the forum in 
which the case is to be tried, including 
a statement on the following topics: 


(1) The type of jurors usually avail- 
able; 

(2) The size of verdicts in compar- 
able cases; 

(3) The ability of the trial judge, his 
known leanings, and his appel- 
late record, if possible; 

(4) An upper limit on dollar value 
of the case, with recommenda- 
tion. 


When trial counsel has furnished this in- 
formation to his home office, he, in my 
opinion, has done his duty up to that time 
and should accept home office’s rejection 
cheerfully and without rancor and _ be 
guided thereby without argument. It ill 
behooves trial counsel to take a rejection 
by home office of his views as an insult 
to his intelligence or a slap in the face, 
as he has no right to brand, in his own 
mind or elsewhere, home office as incom- 
petent. Home office is entitled to its opin- 
ion, the same as trial counsel. Home of- 
fice very probably has problems which are 
none of trial counsel’s concern, and, also 
remember that Home Office has respon- 
sibilities which are not trial counsel’s, to- 
wit, to Ins officers, directors and _ stock- 
holders. 

After receiving the recommendations or 
edict of Home Office counsel, trial coun- 
sel should do his best in the trial of the 
case as if nothing had occurred; and, when 
the case is over, if Home Office’s views 
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have been vindicated, trial counsel should 
not feel badly about having his recommen- 
dation rejected, but should take the posi- 
tion that Home Office has justified its 
faith in trial counsel’s ability. By the same 
token, if Home Office has been wrong, trial 
counsel should not gloat and say, “I told 
you so.” Nobody can be right all of the 


INSURANCE COUNSEL JOURNAL 


time, for if so, there would be no need for 


trial lawyers. One man would have all 
of the business and trial lawyers would 
still be trying to coax a living out of the 
soil. 

The life of a trial lawyer is hard, but, 
in my opinion, it still beats picking cotton 
or digging coal. 


Revised Report of Marine Insurance Committee 


OUR Committee in its Mid-Winter 
Y Statement recited .that it would re- 
port on: 

(1) the decision invalidating the “both 
to blame” clause, and 

(2) possible effect, if any, of the adop- 
tion on the admiralty side of the Federal 
Rules of Civil Procedure. 


Decision Invalidating the “Both to Blame” 
Clause 


In the Mid-Winter Report, we, of 
course, had reference to the decision of the 
Second Circuit invalidating the “both to 
blame” clause of a bill of lading issued by 
an ocean carrier which requires cargo own- 
ers to indemnify the carrying ship for any 
amounts the carrying ship loses because 
damages recovered by the cargo owners 
from a non-carrying ship are included in 
the aggregate damages divided between the 
two ships. 

The lower court in an opinion by Judge 
Medina (United States v. Atlantic Mutual 
Insurance Company, 90 F. Supp. 836) de- 
clared the clause valid. The effect of the 
decision was to deprive cargo owners of 
50 per cent of the amount they received 
from the non-carrying ship for damage 
caused to cargo thus increasing the cargo 
owners’ insurance cost. The case then went 
to the Second Circuit which held the 
clause invalid as we noted in our Mid-Win- 
ter Report (191 F. 2d 370). Since then the 
Supreme Court of the United States has 
affirmed the Second Circuit (Advance 
Opinions, October Term, 1951, page 569). 
The clause was held invalid as a violation 
of the general rule that common carriers 





cannot stipulate for immunity from their 
own or their agents’ negligence, which 
rule, the court held was not altered by Sec- 
tion 3 of the Harter Act as substantially 
re-enacted in Section 4 (2) of the Carriage- 
of-Goods-by-Sea Act. The substances of 
both statutes is that neither the carrier nor 
the ship shall be responsible for loss or 
damage resulting from negligence of the 
carrier’s servants or agents in the naviga- 
tion or management of the ship. 

The Supreme Court said: “When Con- 
gress passed the Carriage-of-Goods-by-Sea 
Act in 1936 it indicated no purpose to 
bring about a change in the long-existing 
relationships and obligations between car- 
riers and shippers which would be relevant 
to the validity of the ‘both to blame’ 
clause.” 


Federal Rules of Procedure on the 
Admiralty Side 


The possible effect, if any, of adoption 
on the admiralty side of the Federal 
Court of the Federal Rules of Civil Pro- 
cedure. 


* * * * 


This subject has become a delicate one 
in view of attitudes expressed informally 
and formally by some of our federal judges. 
Generally your committee feels the mass 
adoption of the Federal Rules of Civil 
Procedure will not answer the many prob- 
lems confronting the courts with respect to 
reaching a just result and a speedy dis- 
patch of litigation consistent with the 
proper expense. Your committee believes 
that the Admiralty Bar should formulate 


October, 1952 








TS ee 











ion 
ral 








October, 1952 


such rules of advancement in its procedure 
as are necessary and that this should be 
done with a realization that the Admiralty 
Rules should be revised, but that they 
should be revised with the thought of cur- 
ing defects and particular situations rather 
than rule for rule sake. In connection with 
this question there has come to the atten- 
tion of the committee a suggested bill, 
namely, H. R. 5695 which reads as follows: 


“In any case of admiralty and mari- 
time jurisdiction relating to any matter 
of contract or tort arising upon or con- 
cerning any vessel, including merchant 
vessels, tugs, or barges owned by the 
United States, which comes within the 
special maritime and territorial jurisdic- 
tion of the United States (as defined in 
Sec. 7 of Title 18, United States Code), 
the trial of all issues of fact shall be by 
jury if either party demands it.” 


The purpose of this statute is to grant 
to either party a jury trial upon demand. 
While it is not clear that such a case would 
partake of the trial on the law side of the 
court, that is exactly what would happen 
in which event the Federal Rules of Civil 


Report of Committee 


COPE. This is the first report of your 
Committee on Public Relations. The 
field to be covered was not defined except 
as suggested in the committee title. Rela- 
tions between members of the Association 
and the public have been excluded. These 
relations are adequately covered by the 
canons of ethics of the American Bar As- 
sociation and your present Committee was 
not impressed with the necessity for urg- 
ing any change therein. We have likewise 
excluded the relations among the members 
of the Association. These have always been 
cordial and we did not deem that these 
pleasant friendships would be included in 
the subject of public relations. One of the 
purposes of our Association is expressed 
in the following language: 


“To better protect and promote the 
interests of the insurance companies au- 
thorized to do business in the United 
States of America or in any country in 
the Western Hemisphere.” 


Vaguely we all realize and appreciate 
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Procedure would be applicable. H. R. 
5695 was opposed by various parties 
throughout the country. At the hearings 
in Washington it developed that the Ma- 
rine Division of the Department of Com- 
merce had gone on record as opposed to 
it as was the Navy. The Department of 
Labor went on record in favor of it as we 
interpret its report. The matter will receive 
no favorable action in this session of Con- 
gress. It is thought that eventually Con- 
gress will enact legislation which will per- 
mit seamen to file maintenance and cure 
claims on the law side of the court with 
a jury. This would present, however, a 
difficult situation, inasmuch as the diver- 
sity statutory requirement appears to be 
pointing upwards. 

Respectfully submitted, 

GrorGcE E. BEECHWoop, Chairman 

Harry F. StIves, JRr., Vice- 

Chairman 

STANLEY B. LonG 

Grorce A. BLANCHET 

L. St. M. DUMOoUuLIN 

F. CARTER JOHNSON, JR. 

CLAupDE E. WAKEFIELD 

WituiAM E. Knepper, Ex-officio 


on Public Relations 


that unless the interests of these insurance 
companies can be protected and promoted, 
the Association will not only have failed 
in one of its chief purposes, but to put 
the matter on a very sordid and mundane 
plane, we lawyers would find our practice 
shrinking. It was, therefore, the conclu- 
sion of your Committee that the public 
relations of the insurance companies are 
properly within the scope of the activities 
of your Committee and that in the past 
we have perhaps failed to give equal em- 
phasis to their needs. We all enjoy our 
friendship with the representatives of the 
various insurance companies who take time 
to attend these conventions and who some 
time mingle with the lawyers in the field. 
We appreciate the insurance practice we 
have enjoyed, and if we lawyers in this 
Association can make a real contribution 
to protect and promote the interests of the 
insurance companies in the field of pub- 
lic relations, we feel that the possibilities 
ought certainly to be explored. 


Divisions of Report. From a practical 
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point of view we all realize that the best 
interests of the companies can be promoted 
in two general areas: first, to increase the 
amount of insurance written, and, second, 
to reduce losses. We have added to these 
two divisions a third, which relates to pos- 
sible methods of accomplishing both of 
these results. Let it be frankly recognized 
that it would be presumptuous on the part 
of your Committee by itself to attempt to 
make any declaration as to the needs of 
the insurance companies or to prescribe 
remedies. At the same time, we felt it quite 
desirable to lay before the members a few 
tangible and definite matters in which the 
members of this Association would be able 
to exert considerable influence on the re- 
lations of the public to insurance in gen- 
eral. It is the recommendation of your 
Committee that before any definite action 
is taken, request should be made, either 
to the companies or to the several associa- 
tions of insurance companies, for an ex- 
pression of their views as to the needs 
which are most urgent and in which they 
feel that this Association and its members 
can render valuable assistance. To have 
any meaning, however, it is the thought of 
your Committee that such proffer of pub- 
lic relations, of course, should be couched 
not in the general terms of good will alone, 
but to reflect that this Association has it- 
self considered some points in which pub- 
lic relations might be clarified and that 
our offer is not just “applesauce.” It 
should, therefore, be understood that in 
the matters suggested in the various divi- 
sions of this report we have approached 
each subject with considerable diffidence. 
We realize that the various members of 
your Committee lack up-to-the-minute in- 
formation on many of the points. We sug- 
gest these matters as representative only of 
the public relations work which we feel 
this Association should now tender to the 
insurance companies. 

Increasing the Amount of Desirable In- 
surance. Admittedly, it is no part of the 
business of this Association or of its mem- 
bers to become insurance brokers. Cer- 
tainly we shall not engage in the business 
of trying to sell insurance. At the same 
time, we are not at all satisfied that the 
members of this Association cannot render 
positive and public service in educating 
the public as to the true value of insurance 
in experienced companies. Consider the 
following fields which are submitted, not 
as inclusive, but simply as representative. 


INSURANCE COUNSEL JOURNAL 








October, 1952 


(a) Compensation Insurance. More than 
one state today has a state insurance fund 
competing with regular insurance com- 
panies in the compensation field. Twice 
within the last generation the State of New 
York has witnessed a tremendous effort to 
have compensation insurance as a state 
monopoly and only by most vigorous ef- 
forts was this step toward socialism de- 
feated. This kind of battle, however, can 
never be said to be won. Eternal vigilance 
is required. As the problem of state mo- 
nopoly of compensation insurance arises in 
state after state, should we leave the battle 
to the insurance companies alone? Among 
the members of our Association are many 
leaders of public opinion. Can we not, as 
an organization, suggest to the insurance 
companies that in any such battle they are 
free to call upon us and our members for 
the full power of the influence which our 
organization can wield in bettering the 
public relations of these insurance com- 
panies, not only with the assureds, but with 
the claimants under these policies? 

(b) Life, Health and Accident. Social 
security, unemployment and old-age bene- 
fits through Federal legislation and state 
operation are parts of the social program 
which apparently meet the approval of a 
majority of the voters. Group insurance 
has developed marvelously. During recent 
years, as members of local bar associations, 
we have had the opportunity to obtain 
Blue Cross hospitalization benefits, and 
now we can have Blue Shield protection 
against medical and surgical expense. The 
great desirability of carrying life insurance 
may be somewhat dimmed by the promise 
of social security and old-age benefits. The 
impact of these recent innovations is not 
yet comprehended by the public. Should 
our accident and health insurance com- 
panies abandon this part of the field to 
these new organizations? If the expense 
of hospitalization and the cost of surgical 
fees are all matters of insurance and the 
probable cost is a matter of actuarial com- 
putation, it may be that a genuine public 
service could be rendered by raising the 
question of whether it is, in the long run, 
going to be less expensive to buy such in- 
surance piecemeal by making monthly pay- 
ments to organizations without previous 
experience in the problems of insurance 
underwriting, or whether it would be bet- 
ter to give equal publicity to the fact that 
experienced insurance companies have 
written and do write this kind of coverage 


























October, 1952 


and that when coupled with other forms 
of insurance which are highly desirable, 
the actual cost to the policyholder is not 
more, but less. We cannot complain of the 
wide and favorable publicity which each 
of these new ventures produces. Group in- 
surance has its own hazards. We do feel 
that the public relations between estab- 
lished insurance companies affording such 
coverage can be greatly improved and 
strengthened by receiving the support of 
the members of your organization. 

(c) Automobile Insurance. Agitation 
continues for the adoption of compulsory 
insurance in the automobile field. It is our 
understanding that most of the insurance 
companies are opposed to compulsory in- 
surance, but have no objection to financial 
responsibility laws. The facts and figures 
of the experience under the compulsory 
insurance and under financial responsibil- 
ity laws are all available. The insurance 
companies have had sufficient experience 
through the years to base their position not 
simply on assumptions, but upon actual 
records. Would it not be possible for your 
Committee on public relations to apprize 
the various insurance companies of our 
sober purpose and desire to promote their 
interests, and as the problems arise in state 
after state for either type of law affecting 
automobile insurance, what organization 
could be more effective in presenting to 
the various legislatures the actual facts and 
statistics than this organization of skilled 
and experienced lawyers in that particular 
state? If, in appreciation of the insurance 
practice we have all enjoyed, this conven- 
tion would resolve that the members will 
devote a reasonable amount of time to the 
promotion and protection of the interests 
of the insurance companies, we feel that 
your new Committee on Public Relations 
could present to the organizations or the 
insurance companies some expression of 
that purpose and intention, and advise 
them that in whatever state these problems 
may arise, this organization will tender the 
services of its members in accordance with 
the purposes of our Association. We would 
offer to the insurance companies a new, 
and we believe, effective instrument in 
avoiding ill-advised legislation. 

Reduction of Losses. Keep in mind that 
the insurance companies represented in 
our Association include life and fire, as 
well as surety and casualty. If this Associa- 
tion can reduce insurance losses in any of 
these fields, we will be carrying out one 


INSURANCE COUNSEL. JOURNAL 


Page 429 





of our primary purposes. Public relations 
in truth are human relations. If losses are 
to be reduced, it can be accomplished only 
by making the public safety conscious. In 
this field it should be our object and pur- 
pose not to duplicate any efforts being 
made by others, but rather to co-ordinate 
our own work with theirs. The problems 
are not to be met by your officers nor by 
any committee on public relations, how- 
ever numerous. Human relations must be 
touched locally and individually. Even an 
enumeration of the problems in reducing 
fire and casualty losses would make this 
report unduly long. We cannot blind our- 
selves to the fact, however, that one of the 
most dangerous places in point of view of 
accidents is the American home. Stairways, 
basements and bathrooms seem to be par- 
ticularly hazardous. To reduce losses ob- 
viously is going to require education and 
cooperation in the places where the haz- 
ards exist. Those places are the separate 
homes. No efforts of any mere committee 
could do more than point out the prob- 
lem and suggest methods. The work is in- 
dividual as the public consists of in- 
dividuals. 


Methods to be Employed. Just as we sug- 
gested in the substantive field that we must 
call upon the insurance companies for defi- 
nite statements as to the real problems in 
public relations, so we likewise suggest that 
the methods to be employed are not to 
be enthusiastically suggested by your Com- 
mittee and then acted upon. The expe- 
rience of the companies is the only safe 
guide to be followed. We should, at all 
times, keep firmly in mind that our pur- 
pose is not to interfere with public rela- 
tions which are well established and func- 
tioning satisfactorily. Our purpose must 
and should be to assist in the field as oc- 
casion demands and the methods which 
we employ should not be such as to impair 
the efficiency of the work being done by 
the companies directly. Nevertheless, we all 
recognize that it frequently happens that 
an outsider can do part of the job which 
a person cannot do for himself. Recogniz- 
ing these facts, your Committee makes only 
the following tentative suggestions. 

(a) Home Accidents and Fire Losses. In 
the reduction of fire losses, one Western 
Underwriter Association has for many 
years furnished to school principals and to 
city fire marshals mimeographed question- 
naires. As part of the safety education of 
the students, the teachers distribute to each 
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child one of these questionnaires. The stu- 
dent then makes a survey of his own home. 
On this blank questionnaire he makes a 
report as to the practice of leaving articles 
on stairways; the existence of broken elec- 
trical connections and wires fastened to- 
gether by a tape; copper pennies for fuses; 
the existence of oiled mops and other fire 
hazards where chemical or spontaneous 
combustion may result, and having made 
the survey and filled out the questionnaire, 
the student returns the paper to the teach- 
er. We do not say that this is the best 
method. We do say, however, that to make 
the next generation acquainted with con- 
ditions that cause accidents by having them 
make a methodical survey of their own 
surroundings and discussing the matters 
with their parents should inevitably reduce 
the number of fire losses and home acci- 
dents. Some of the members of this organi- 
zation are doubtless members of school 
boards. Again we say that the matter 
should be referred by this Association to 
the insurance companies, and working in 
cooperation with them and having ascer- 
tained the most serious problems and hav- 
ing the benefit of their view as to the best 
methods of reducing losses, the individual 
members of this Association can accom- 
plish much in the field of public relations. 

(b) Automobile Losses. The field of au- 
tomobile accidents is easily the most dra- 
matic. No one who reads our newspapers 
can fail to appreciate the appalling de- 
struction of property, human wreckage and 
loss of life resulting from our use of the 
highways. The Inter-Industry Highway 
Safety Committee and the National Auto- 
mobile Dealers Association in cooperation 
with the National Committee for Traffic 
Safety have adopted some interesting forms 
entitled “Dad-to- Daughter Agreement” 
and a “Man-to-Man Agreement” between 
father and son. These are highly decora- 
tive agreements resembling in appearance 
a high school diploma, and the child on 
being authorized to use the automobile has 
definite hazards drawn specifically to his 
attention, together with the fact that his 
father may be responsible in the event of 
an accident. The child signs that although 
his agreement is not legally binding, he 
gives his father his “word of honor” to 
avoid the hazards specified. This is accom- 
panied by a small card showing that the 
child is a member of the “Dad-to-Daughter 
Club” or “Man-to-Man Club.” In Tulsa, 
one of the insurance agents furnishing 
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these forms to his assureds achieved very 
favorable newspaper publicity as having 
made an effective contribution to safety. 
This is at least suggestive of one approach 
to reducing automobile losses. We can co- 
operate with, and perhaps help to coordi- 
nate, these various safety programs. 


(c) Excessive Verdicts. From time to 
time some city or particular area becomes 
distinguished because of the size of ver- 
dicts in damage suits. There was a time 
when the Minnesota courts were constantly 
used in actions against railroads even 
though the accidents occurred in Illinois 
or Wisconsin. Not too long ago the ver- 
dicts of St. Louis jurors were so attractive 
that actions against railroads resulting 
from accidents occurring in points as dis- 
tant as Tennessee and Alabama _ were 
brought in the St. Louis courts, and on 
two occasions, at least, the matter was 
squarely before the Supreme Court of the 
United States. Even when the judicial 
code was amended, to authorize the trans- 
fer of a civil action to some other district, 
for the convenience of parties and witnesses 
“in the interest of justice,” it took a deci- 
sion of the Supreme Court (Ex parte Col- 
lett, 337 U. S. 55) that this included FELA 
cases, before any attempt could be made 
to remedy the situation. Under many state 
statutes a foreign corporation has but lit- 
tle voice in the venue of actions against 
it, and frequently one or more of the coun- 
ties or judicial districts will become no- 
torious for the size of damage suit ver- 
dicts. In Oklahoma, for example, there are 
two counties which are notorious for the 
generosity exhibited by the juries in per- 
sonal injury and death cases. In one of 
these counties the case for trial immedia- 
tely after a case which a member of your 
Committee was trying, was against a rail- 
road. The accident had occurred in New 
Mexico. The witnesses lived in New Mexi- 
co. The plaintiff lived in New Mexico. The 
action was brought in this particular coun- 
ty in Oklahoma for a very obvious reason 
and purpose. In many of our states there 
are similar counties carefully chosen by ex- 
perienced damage suit lawyers because of 
the bias and prejudice of jurors in term 
after term. We have no quarrel with fair 
and just verdicts, however large and where 
the amount is reasonable compensation for 
a legal loss. Many of our own members are 
engaged in the general practice and occa- 
sionally undertake actions in behalf of in- 
jured plaintiffs. In such cases it is, of 
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course, the duty of the attorney to his 
client to take all steps towards obtaining 
fair and adequate compensation. We are 
not discussing that type of verdict. We are 
discussing verdicts in which jurors have 
completely departed from all principles of 
compensatory damages. An action in 
which liability is doubtful may safely be 
brought in one of these counties with full 
confidence that the jurors will resolve all 
doubts against the defendant. If the in- 
jury sustained could be fairly compensated 
by a $20,000.00 verdict in a normal coun- 
ty, the plaintiff's attorney realizes that the 
same injuries may receive a verdict of $50,- 
000.00 or upwards, if he can bring the ac- 
tion in one of these counties where juries 
have run wild. 


Here is a field for improvement of pub- 
lic relations, in which a genuine public 
service can be rendered. Perhaps no other 
organization is as well qualified for this 
task. When the insurance companies at- 
tempt to point out the immutable and un- 
alterable consequences that just as surely 
as jury verdicts are excessive, so surely 
must premiums increase, their educational 
campaign falls on deaf ears. The company 
was hurt. The company has screamed, and 
the excessive verdicts continue in the blind 
assumption that the money is coming from 
some insurance company of limitless re- 
sources, well able to pay, and with no 
recognition of the fact that this money 
comes from all of the insuring public. 

Some way, some how, the individuals 
who are and will be jurors in such cases, 
should have the gospel preached, of the di- 
rect connection between such verdicts and 
insurance rates. It is clearly a problem 
of public relations. Your Committee does 
not pretend to have any guaranteed pan- 
acea, but, by obtaining comparative statis- 
tics from the insurance companies, much 
can be done. The various luncheon clubs 
are constantly seeking programs. The 
members of our organization might well 
spare the time to work up some interesting 
and dramatic insurance rate statistics that 
would startle the members of these lunch- 
eon clubs into vigorous discussions. ‘The 
various Chambers of Commerce frequently 
have committees and sub-committees on 
insurance, compensation insurance and la- 
bor relations. Through membership on 
these committees the members of your or- 
ganization, if really concerned with pro- 
moting public relations to reduce the losses 
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of insurance companies, could do much 
through the Chambers of Commerce. 

Perhaps legislation is needed to limit the 
choice of venue by plaintiffs’ attorneys. In 
such event, it has been found that various 
Junior Chambers of Commerce are anx- 
ious for projects which they attack with 
enthusiasm. The feeling of worthwhile ac- 
complishment is the big factor in holding 
and increasing their own membership. Our 
organization would do well to cooperate 
with the Junior Chambers of Commerce, 
and perhaps to organize them in all fields 
where a project is needed for legislation. 

Many other fields will suggest them- 
selves, but the foregoing will illustrate the 
kind of effective work we believe can be 
tendered and accomplished by this Asso- 
ciation. 


CONCLUSION 


Your Committee is fully aware that this 
report is fragmentary and inadequate. It 
is suggestive only. In truth, it is not a re- 
port but a program. It is a call for action. 

We recommend that for the next year 
a Committee on Public Relations be again 
appointed; that the number of its mem- 
bers be increased; that it be authorized 
not only to explore the field of public re- 
lations wherein this organization and its 
members can do the most effective work, 
but that it be authorized to contact and 
communicate with the various associations 
of the insurance companies, and perhaps 
the individual insurance companies; to as- 
certain their specific problems in particu- 
lar states; to receive and compile their 
suggestions; to inform our own members 
in the particular states in which the needs 
are most urgent and to call upon such 
members for such educational work as each 
can do, giving to each the factual and sta- 
tistical data received from insurance com- 
panies and other sources; in brief, that our 
cordial connections with the insurance 
companies be expressed not just in words 
or resolutions, but by tendering an active, 
vigorous, militant instrumentality to im- 
prove public relations. 


Respectfully submitted, 
Howarp L. Smitru, Chairman 
Lon Hocker, JR. 

ALBERT L. PLUMMER 

L. DuNcAN LLoyp 

Gorpon H. SNow 

ERNEsT W. FIELDS 
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International Association of Insurance Counsel 


(INCLUDING AMENDMENTS THROUGH JUNE 20, 1952) 


ARTICLE I 
Name 


HIS Association shall be known as In- 
ternational Association of Insurance 
Counsel. 


ARTICLE II 
Purpose 


The purpose of this Association shall be 
to bring into close contact by association 
and communication lawyers, barristers and 
solicitors who are residents of the United 
States of America or of any of its posses- 
sions or of any country in the Western 
Hemisphere, who are actively engaged 
wholly or partly in the practice of that 
branch of the law pertaining to the busi- 
ness of insurance in any of its phases or 
to Insurance Companies; to promote ef- 
ficiency in that particular branch of the 
legal profession, and to better protect and 
promote the interests of Insurance Com- 
panies authorized to do business in the 
United States of America or in any of its 
possessions or in any country in the West- 
ern Hemisphere; and to encourage cordial 
intercourse among such lawyers, barristers 
and solicitors, and between them and In- 
surance Companies generally. 


ARTICLE III 
Qualifications for Membership 


Any person who is a member of the bar 
of the court of last resort of a State, Ter- 
ritory or Possession of the United States of 
America or of the District of Columbia or 
of a Province of the Dominion of Canada 
or who is a member of the bar of the court 
of last resort of any Country in the West- 
ern Hemisphere, and who is actively en- 
gaged in the practice of law within the ter- 
ritory comprising any of the political units 
enumerated above in this Article, and is 
of high professional standing and who de- 
votes and has devoted for five years pre- 
ceding his application for membership a 
substantial portion of his professional time 





to the representation of Insurance Com- 
panies either: 


(a) in the handling as legal counsel of 
litigated cases, or 

(b) in dealing with the general legal 
problems involved in the home of- 
fice administration of such com- 
panies, and who shall meet such 
further requirements and qualifica- 
tions for membership as the Execu- 
tive Committee may from time to 
time prescribe, shall be eligible to 
membership in this Association, 
upon nomination and election in 
accordance with these By-Laws. 


ARTICLE IV 


Nomination and Election of Members; 
Termination of Membership 


Sec. 1. Nominations for membership 
shall be made by a member of the Asso- 
ciation. Every nomination for membership 
shall be submitted to the secretary or to 
such other person as the Executive Com- 
mittee may direct, in writing, in such form 
and shall contain such information as the 
Executive Committee from time to time by 
resolution shall require; shall be signed by 
the nominator or sponsor and by the nomi- 
nee or applicant; and shall contain a cer- 
tificate in writing signed by at least two 
members-of the Association (other than the 
nominator) who are residents of the same 
State, Territory or Province as the appli- 
cant or nominee (except as_ hereinafter 
provided) certifying that the nominee or 
applicant is possessed of the qualifications 
for membership prescribed by these by- 
laws. 

If there are not two members of this As- 
sociation resident in the State, Territory 
or Province where the nominee resides, 
then certification as aforesaid shall be 
made by the member, if any, residing in 
said State, Territory or Province, and two 
other members of this Association. 

Nominations made as aforesaid shall be 
submitted to the Secretary, or to such other 
person as the Executive Committee may 
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direct, accompanied by the admission fee 
mentioned in Sec. 1 of ARTICLE V here- 
of, which fee shall be refunded in the 
event the nominee is not elected to mem- 
bership. 

Sec. 2. Nominations for membership 
made and certified as provided in these 
by-laws shall be submitted by the Secre- 
tary, or such other person as directed by 
the Executive Committee, to the Executive 
Committee, which is vested with full power 
to elect or reject applicants or nominees 
for membership. 


Applications or nominations for mem- 
bership may be submitted for action to the 
Executive Committee when in session or 
by mail to the members thereof. ‘Two nega- 
tive votes of members of the Executive 
Committee shall prevent election to mem- 
bership. 

Sec. 3. When a member ceases to devote 
a substantial portion of his professional 
time to the type of activity mentioned in 
ARTICLE III hereof, or retires from the 
practice of law temporarily or permanent- 
ly, his membership shall be terminated by 
the Executive Committee when such mem- 
ber’s change of status comes to its notice, 
unless it shall otherwise be determined by 
the Executive Committee. 


ARTICLE V 
Admission Fee; Dues 


Sec. 1. Each applicant shall tender with 
his application an admission fee of Fifteen 
Dollars ($15.00). If such applicant is 
elected to membership his dues as a mem- 
ber shall begin on November 1 next fol- 
lowing his election. 

Sec. 2. Beginning November 1, 1950, 
each member shall pay to the Association 
Fifteen Dollars ($15.00) dues for the 
period beginning November Ist of each 
year and ending the following October 31st, 
payable November Ist of each year in ad- 
vance, which sum shall include subscrip- 
tion of the member to the Association Jour- 
nal which is Ten Dollars ($10.00) per year. 

Sec. 3. Any member who shall be in 
default on March 1 of any year in the pay- 
ment of dues shall be promptly notified 
thereof by registered mail sent to such 
member at his address as shown on the 
Treasurer’s records. Unless such member 
shall pay such dues within thirty days 
after such notification, he shall be auto- 
matically dropped from membership in the 
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Association, subject to reinstatement upon 
request therefor to the Treasurer, made 
prior to October 31st of said year, accom- 
panied by reinstatement fee of Five Dol- 
lars ($5.00) and such delinquent dues. 


ARTICLE VI 
Officers and Terms of Office 


Sec. 1. The officers of the Association 
shall be: 


A President 

A President-Elect 

Two Vice Presidents 

A Secretary and a Treasurer—the same 
person may act as Secretary and 
‘Treasurer. 


Sec. 2. No elective officer or member 
of the Executive Committee shall receive 
any salary or compensation from the As- 
sociation for services rendered, except such 
compensation as may be fixed by the Ex- 
ecutive Committee for the Secretary and 
Treasurer. Provided that nothing herein 
contained shall prevent the Association or 
Executive Committee from authorizing 
and paying the actual expenses of any such 
person, incurred in behalf of the Associa- 
tion. 

Sec. 3. In the year 1948 the President, 
President-Elect, Vice Presidents, Secretary 
and Treasurer, and in each subsequent 
year the President-Elect, Vice Presidents, 
Secretary and Treasurer shall be nomi- 
nated and elected, in the manner herein- 
after provided by the Association at its an- 
nual meeting. The terms of the officers 
so elected, with the exception of the Treas- 
urer, shall begin at the close of such an- 
nual meeting and end at the close of the 
next succeeding annual meeting, or at such 
time as their respective successors shall 
have been elected and qualified. The term 
of office of the Treasurer shall begin on 
November | following his election and end 
on October 31 of the following year, or at 
such time as his successor shall have been 
duly elected and qualified. 

Sec. 4. No person shall be eligible to 
succeed himself as President. 


ARTICLE VII 
Executive Committee 


Sec. 1. There shall be an Executive 
Committee which shall consist of nine 
members elected by the Association for 
terms of three years each, together with 
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the Officers of the Association, the imme- 
diate Past-President and the Editor of the 
Journal. No two elective members shall 
be residents of the same State or Province. 
The terms of such elective members shall 
be so staggered that three of such members 
shall be elected at each annual meeting 
for terms of three years, beginning at the 
close of the annual meeting at which they 
shall have been elected and ending at the 
close of the third succeeding annual meet- 
ing, or until their respective successors 
shall have been elected and qualified. 

Sec. 2. Eight members of the commit- 
tee shall constitute a quorum. 

Sec. 3.. The Executive Committee shall 
fix the times and places of the annual 
meeting of the Association, shall cooperate 
with the President in arranging annual 
meeting programs; is empowered to strike 
from the membership rolls any member 
who in its judgment has ceased to be 
eligible for membership under the provi- 
sions of these by-laws, subject to the right 
of any member so stricken from the rolls 
to appeal to the Association upon due no- 
tice to the members; may elect an Execu- 
tive Secretary and such other clerks and 
employees as the Executive Committee in 
its discretion deems necessary to conduct 
the work of the Association, none of whom 
need be members of the Association, and 
fix the duties and compensation of such 
Executive Secretary and other clerks and 
employees; and shall have full power and 
authority, in the interval between meetings 
of the Association, to do all acts and per- 
form all functions which the Association 
itself might do or perform, except that it 
shall have no power to amend these by- 
laws. 

Sec. 4. The President, and in his ab- 
sence, the President-Elect, and in the ab- 
sence of both, a member of the Executive 
Committee selected by the Executive Com- 
mittee, shall be Chairman of the Executive 
Committee. 


ARTICLE VIII 


Nomination and Election of Officers; 
President-Elect to Become President 


Sec. 1. At the first session of the 1948 
annual meeting of the Association the 
President shall appoint a nominating com- 
mittee of five members of the Association, 
which committee shall make and report to 
the Association, nominations for the of- 
fices of President, President-Elect, two Vice- 
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Presidents, a Secretary, a Treasurer, and 
members of the Executive Committee to 
succeed those whose terms will expire at 
the close of such annual meeting and to 
fill vacancies then existing; other nomina- 
tions for the same offices may be made 
from the floor. At the first session of each 
subsequent annual meeting the like pro- 
cedure shall be followed for filling the of- 
fices of President-Elect, two Vice-Presidents, 
a Secretary, a Treasurer and members of 
the Executive Committee, and for filling 
vacancies then existing; except that the 
term of office of the Treasurer shall com- 
mence on November | of each year follow- 
ing his election at the annual meeting and 
end on October 31 of the following year, 
or at such time as his successor is duly 
elected and qualified. 

Sec. 2. All elections shall be by written 
ballot unless otherwise ordered by resolu- 
tion duly adopted by the Association at 
the annual meeting at which the election 
is held. 

Sec. 3. The President-Elect shall auto- 
matically take office as President at the 
conclusion of the annual meeting of the 
Association held following the year of his 
election as President-Elect. 


ARTICLE IX 
Vacancies 


A vacancy in the office of President shall 
be filled by the President-Elect, and in the 
event of a vacancy in both offices within 
the same year, the office of President shall 
be filled by a member of the Executive 
Committee selected by the Executive Com- 
mittee. A vacancy in the office of Presi- 
dent-Elect only shall be filled by a mem- 
ber of the Executive Committee selected 
by the Executive Committee. In the event 
of the absence or temporary disability of 
the President the President-Elect shall suc- 
ceed to his duties, and in the event of such 
disability on the part of both, a member 
of the Executive Committee selected by the 
Executive Committee shall succeed to the 
duties of the President. Vacancies in the 
office of Secretary, Treasurer and elective 
members of the Executive Committee shall 
be filled by the Executive Committee. A 
person selected by the Executive Commit- 
tee to fill a vacancy in the office of Presi- 
dent, Secretary or Treasurer shall serve 
only for the unexpired term. Members of 
the Executive Committee so selected shall 
serve until the next annual meeting of the 
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ssociation, at which time vacancies in the 
Executive Committee shall be filled by the 
Association — members so selected by the 
Association to serve for the unexpired 
terms. 


ARTICLE X 
Duties of Officers 


Sec. 1. The president shall preside at 
all meetings of the Association and of the 
Executive Committee. He shall, with the 
cooperation of the Executive Committee, 
arrange a program for the annual meeting 
of the Association. He shall deliver an ad- 
dress at each annual meeting. He shall, 
with the assistance of the Secretary, pre- 
sent to each meeting of the Association and 
of the Executive Committee an agenda of 
the matters to come before such meeting. 
He shall perform such other duties and 
acts as usually pertain to his office and as 
may be prescribed by the Association and/ 
or Executive Committee. 


Sec. 2. The Secretary shall be the cus- 
todian of all books, papers, documents, and 
other property (except money) of the As- 
sociation. He shall keep a true record of 
the proceedings of the Association and Ex- 
ecutive Committee, and do and perform 
all acts usually pertaining to his office and 
as may be prescribed by the Association 
and/or Executive Committee—all under 
the supervision and direction of the Ex- 
ecutive Committee. He shall make reports 
of the Association’s activities at every meet- 
ing of the Association and of the Execu- 
tive Committee. 


Sec. 3. The Treasurer shall perform the 
usual duties of a Treasurer in Associations 
of this kind, collect dues, keep accounts, 
and except for current expenses, shall dis- 
burse the monies of the Association only 
upon direction of the Executive Commit- 
tee of the Association, and shall make re- 
ports of the receipts and expenditures and 
financial condition of the Association at 
every meeting of the Association and of the 
Executive Committee. His accounts shall 
be audited annually by an auditor desig- 
nated by the Executive Committee. 

Sec. 4. The Treasurer shall give a bond 
in the sum of Five Thousand Dollars 
($5,000.00) in such form as the Executive 
Committee may prescribe, with surety to 
be approved by the Executive Committee. 
Premium to be paid by the Association. 
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ARTICLE XI 
Meetings 


Sec. 1. The Association shall meet an- 
nually at such time and place as the Ex- 
ecutive Committee may select. 

Sec. 2. Special meetings may be called 
by the President or a majority of the mem- 
bers of the Executive Committee. 

Sec. 3. Those present at any session of 
any meeting shall constitute a quorum, ex- 
cept for the purpose of changing the by- 
laws, for which purpose there shall be at 
least fifty members present to constitute 
a quorum. 


ARTICLE XII 
Committees 


Sec. 1. The following committees shall 
be appointed annually by the President, 
each to consist of not less than five mem- 
bers, to serve for the year ensuing and un- 
til their respective successors shall be ap- 
pointed: 


On Health and Accident Insurance 

On Casualty Insurance 

On Fidelity and Surety Insurance 

On Fire and Marine Insurance 

On Life Insurance 

On Workmen’s Compensation and 
Unemployment Insurance 

A Reception and Entertainment 
Committee 


In addition to the aforesaid committees 
the President shall appoint such special 
committees as the Executive Committee 
may authorize, or as he, the President, may 
deem useful, to serve for one year ensuing 
and until their successors shall be ap- 
pointed, and to perform such duties as the 
Executive Committee may prescribe. 

Sec. 2. The duties of the first six stand- 
ing committees above mentioned shall be 
to study the present status of Federal and 
State Laws, changes or proposed changes 
therein and court decisions pertaining to 
that branch of Insurance designated in the 
name of the committee, report the same 
to the Association, and when occasion re- 
quires, recommend such action by the As- 
sociation as may be deemed proper. 

Sec. 3. The duties of the Reception and 
Entertainment Committee shall be to in- 
troduce members to each other, assist mem- 
bers in becoming acquainted, and provide 
entertainment at the annual meetings. 
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ARTICLE XIII 


International Association of Insurance 
Counsel Journal 


The Association shall publish, gegen 
or at such times as may be fixed by the 
Executive Committee, a Journal. This pub- 
lication shall be under the direction of the 
Executive Committee, which is authorized 
to appoint a sub-committee or Board of 
Editors to manage and conduct such 
Journal. 


ARTICLE XIV 
Complimentary Resolutions 


No resolution complimentary to an of- 
ficer or member for any services performed, 
paper read, or address delivered shall be 
considered by the Association. 


ARTICLE XV 
Removal of Members 


A member may be removed or expelled 
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from membership by the Executive Com- 
mittee for conduct which in the judgment 
of the Executive Committee is inimical to 
the best interests of the Association, after 
appropriate notice and hearing, if such 
hearing is demanded. 


ARTICLE XVI 


Amendments 


These By-Laws may be amended or re- 
scinded at any annual meeting of the As- 
sociation by an affirmative vote of at least 
two-thirds of the members present at any 
session of such annual meeting provided 
there be not less than fifty members pres- 
ent at such session and provided, further, 
that notice of the proposed amendment or 
change be given by the Secretary to the 
members of the Association either by mail 
or publication in the Association Journal 
at least thirty days before the meeting at 
which such action is proposed. 








